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ATTORNEY/CLIENT WORK PRODUCT
FOR LIMITED DISTRIBUTION

Borough of Dumont

c/o Christopher Tully, Administrator

80 W. Madison Avenue

Dumont, NJ 07628

Attn: Mayor Andrew LaBruno & Council

PQ:
511 Washington Avenue
Formerly D’Angelo Farm

Block 212, Lot 20 / Block 215, Lot 1

Dumont, New Jersey
CLMC File No. 14146-0006

Dear Mayor & Council:

LANDMARK DUMONT I URBAN RENEWAL CORPORATION

| have been requested to render an opinion as to the required real estate

property taxes due and owing to the Borough of Dumont (hereinafter “Borough”) under

the Financial Agreement between LANDMARK DUMONT I URBAN RENEWAL

A PROFESSIONAL CORPORATION ESTABLISHED 1857

LAW OFFICES

ANJ & NY BARS
®NJ & PA BARS
V¥ NJ, NY & DC BARS

*CERTIFIED BY
THE NEW JERSEY
SUPREME COURT AS A
CIVIL TRIAL ATTORNEY

+CERTIFIED BY THE
NEW JERSEY SUPREME
COURT AS A CRIMINAL
TRIAL ATTORNEY
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CORPORATION (hereinafter “LANDMARK”) and THE BOROUGH OF DUMONT, dated

January 17, 2017.

The purpose of this memorandum/opinion is to explain the process for the
collection of the payments required under the above LANDMARK PILOT and to further
cause a process for the orderly and organized request for information from the Borough
to the owner, so that the maximum permissible real estate tax payment to the Borough
will be collected.

[DOCUMENT REVIEWED]

1. The January 12, 2017 correspondence from developer’s attorney, enclosing
the revised Application for approval of PILOT Agreement;

2. The Borough of Dumont approval resolution dated January 17, 2017;

3. FINANCIAL AGREEMENT BETWEEN LANDMARK DUMONT I URBAN
RENEWAL CORPORATION AND THE BOROUGH OF DUMONT dated
January 17, 2017.

ISSUES AT HAND;|

1. What is the proper amount of real estate property taxes due & owing under
the parties’ Financial Agreement for the tax years during the project
construction and lease up period?

2. What is the impact of the project PILOT upon the Dumont School Board
budget?

QUESTION #1

The LANDMARK payment in lieu of taxes is permissible under the New Jersey,
Long Term Tax Exemption Laws (N.J.S.A. 40A:20-1 et seq.). New Jersey case law also
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supports real estate tax exemption programs, but those abatements must be on the

improvement(s). The underlying land assessment remains subject to New Jersey

Constitution’s, Uniformity Clause.

IPROPERTY AT HAND:|

Based upon my review of the application documents, it is my professional opinion
that the LANDMARK DUMONT I URBAN RENEWAL CORPORATION long term tax
exemption is proper and a binding agreement of the parties.

It is further my professional opinion that the Section IV of the Final Agreement
sets forth the global mechanism to calculate the property’s annual real estate taxes.

The relevant section is as follows:

Article IV
Annual Service Charge

“Pursuant to N.J.S.A. 40A:20-9, for the Market Rate Project, the
Annual Service Charge shall be in the amount equal to the greater of two
percent (2%) of gross construction costs; ten percent (10%) of Gross
Annual Revenue for the Market Rate Project; or for the years 1 through
15 of the Agreement, $3,500 per Market Unit per year and for the years 16
through 25 of the Agreement, $3,750 per Market unit per year. It is
estimated that the total Annual Service Charge for the Market Rate
project will equal $434,000 per year for years 1 through 156 of the
Agreement, increasing to $465,000 per year for years 16 through 25 of
the Agreement, totaling $11,160,000 over the twenty-five (25) year term of
the Agreement for the Market Rate Project.

Pursuant to N.J.S.A. 40A:20-9, for the Affordable Project, the
Annual Service Charge shall be in the amount equal to the greater of two
percent (2%) of Gross annual Revenue of the Affordable Project; or for
the years | through 15 of the Agreement, $350 per Affordable Unit per
year and for years 16 through 25 of the Agreement, $375 per Affordable
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Unit per year for the Affordable Project. it is estimated that the total
Annual Service Charge for the Affordable Project will equal $7,700 per
year for years 1 through 15 of the Agreement, increasing to $8,250 per
year for years 16 through 25 of the Agreement, totaling $198,000 over the
twenty-five (25) year term of the Agreement for the Affordable Project,

The Annual Service Charge shall be billed initially based upon the
Entity's estimates of Annual Gross Revenue as set forth in its Fiscal
Plan, attached hereto as Exhibit 6. Thereafter, the Annual Service Charge
shall be adjusted in accordance with this Agreement,

The Minimum Annual Service Charge as defined in Article 1, Section

1.2 xiv. (1) or (2) or the Annual Service Charge, as the agreement trigger

dates reflect, shall first begin to accrue on the first day of the month

following the Completion of the Project. In the eventthe Entity fails to

timely pay the Minimum Annual Service Charge or Annual Service

Charge, the amount unpaid shall bear the highest rate of interest

permitted in the case of unpaid taxes or tax liens on the land until paid.”

Some ambiguity has caused confusion as to the Annual Service Charge trigger
dates. For example, in Section 1.2 (General Definitions), Section 3.1 (Term), Section
4.1 (Min. Annual Service shall start as of first day of the month following completion of
the Project) & Section 4.6 Exempt notes as of the date of Entity receives the Final

Certificate of Occupancy (C/O) for the project.

IDEVELOPER’S POSITION?]

Section 4.6 Developer is relying upon Section 4.6 as to its staggered, pro-rata
payments obligation. Section 4.6 states:

Pursuant to the Long Term Tax Exemption Law, the Property
Project shall be exempt from all real estate taxation effective as of
the date the Entity receives the final certification of occupancy (C/O)
for the Project. Regular taxation shall remain in effect on a pro-rata
basis for the percentage of the Property that has not had c/o’s issued
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as a function of the total number of units to be built. The exemption
hereunder shall continue for a term of twenty five (25) years after
completion unless extended pursuant to N.J.S.A. 40A:20-13.1.
Completion is defined as the date on which the Borough issues the
final Certificate of Occupancy to the Entity. During the period
between the issuance of the initial round of Certificates of
Occupancy and Completion the payment to the Borough shall be an
amount equal to the same rate of taxation paid on the Property for
the prior year as a percentage of the number issued C/O’s relative to
the number (146). Payments in lieu of taxes shall commence upon
initial issuance of certificates of occupancy of the facility on a pro-
rate basis, as set forth herein.

Other Sections, such as Annual Reports Section 6.1 and 6.2 recited herein are
informative.

The Article Annual Reports Section states:

Article VI
Annual Reports

Section 6.1 Accounting System

“The Entity agrees to maintain a system of accounting and
internal controls established and administered in accordance with
Generally Accepted Accounting Principles ("GAAP"),

Section 6.2 Periodic Reports

Total Project Cost Audit: Upon the Borough's request, within.
ninety (90) days after the Substantial Completion of the Project, the
Entity shall submit to the Borough Mayor and Council, an audit of
Total Project Cost, certified as to actual construction costs by an
independent and qualified architect, utilizing the form attached
hereto as Exhibit "8", All other costs shall be certified in
conformance with GAAP, by a certified public accountant who is
licensed to practice that profession in the State of New Jersey.”
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[CHECKS & BALANCE;|

As noted above, the Financial Agreement does provide for certain checks and
balances by way of the use of Generally Accepted Accounting Principles (GAAP)
(Section 6.1) and an annual audit (Section 6.2).

The Annual report provides a practical mechanism for payment reconciliation.

This means that the Borough, through the Tax Collector or its assign, must
annually request information from the owner in order to determine the gross income of
the property. If for example, 10% of this income exceeds the minimum payment, then
the Tax Collector or Borough Agent must send a bill for the unpaid portion as per the
required Annual Service Charge (Section 4.1).

Additionally, within the ninety (90) days of “Substantial Completion” which we
opine to be the issuance of the final certificate of occupancy the Tax Collector must
request from the owner the audited construction costs of the project. This audit shall
then be forwarded to the Borough Auditor or its assign for review, confirmation or
rejection. If 2% of this figure for example exceeds the minimum annual service charge
then the difference as per the agreement must likewise be billed to the owner and paid
accordingly. Failure to pay when due subjects the owner to penalties.

We recommend that the Tax Collector or its assign implement a process for an

annual reminder to request the annual income statement from the owner.
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TAX ASSESSOR’S ADDED ASSESSMENT;|

The Dumont tax assessor in 2019 did compose an Added Assessment upon the
property to reflect the projects partial completion.

The Dumont tax assessor’s use of a 2018 & 2019 Added Assessment is a further
PILOT checks and balance. The Borough tax assessor’s use of an Added Assessment
upon the development merely reflects a trigger date of substantial completion, whether
developer obtained a formal Certificate of Occupancy or not. The Added Assessment
payment shall fold into the projects Annual Service Charge formula.

QUESTION #2

What is the impact of the project PILOT upon the Dumont School Board Budget?

Despite, a philosophical discussion, there is no negative impact of this PILOT
upon the Dumont school system.

The Board of Education sets forth its budget and the Mayor & Council are

charged with raising the funds to satisfy that statutorily approved academic year budget.






