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R Professional Perspective

Mount Laurel CORH, and the Constitutional Obligation:
What's a Town to do?

By Jerry Muller

Recent court decisions have begun to shed light on New Jersey
affordable housing requirements and how they will be administered.

In Re Plan for the Abolition of the Council on Affordable Housing,
214 N.J. 244 (July 10, 2013), resolved the question of whether the
Council on Affordable Housing or the Department of Community Af-
fairs itself will formulate and implement the rules governing afforda-
ble housing. In 2011, a reorganization plan by Governor Christie to
abolish COAH and transfer its functions to D.C.A. went into effect.
The Appellate Division invalidated the plan in 2012, and the New Jer-
sey Supreme Court affirmed that decision, ruling that under the New
Jersey Reorganization Act the Governor does not have the power to
abolish independent agencies in the Executive Branch.

In Re Failure of Council on Affordable Housing to Adopt Trust
Fund Regulations will address the attempt by the Christie Administra-
tion to take approximately $165,000,000.00 in municipal affordable
housing trust fund monies not spent or committed for expenditure
within four years of receipt. The League of Municipalities and several
municipalities have joined Fair Share Housing Center in that litiga-
tion, as has the Affordable Housing Professionals of New Jersey,
which has successfully moved to appear as amicus curiae (“friend of
the court”). They argue that COAH cannot take trust fund monies
without first establishing by rule the manner in which the municipali-
ty can commiit itself to the expenditure of the monies it holds. The
case is fully briefed and is awaiting argument in the Appellate Divi-
sion. Municipalities have been granted some relief thus far, with Ap-
pellate Division and Supreme Court stays barring COAH from taking
the moneys, as it sought to do in 2012 and 2013.

In In Re Adoption of N.J.A.C.5:96 & 5:97 by N.J. Council on Afford-
able Housing, (September 26, 2013), the Supreme Court upheld an
Appellate Division decision striking down a number of

Continued on page 9.
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What's a Town to do? (continued)

COAH Rules that had been adopted in 2007 after
the original 2004 COAH Third Round Rules were
invalidated. Those hoping that the Court would re-
evaluate the Mount Laurel doctrine found their
hopes unfulfilled. Rather than addressing the ques-
tion of continued vitality of the Mount Laurel doc-
trine, the Court simply repeated it — the State’s mu-
nicipalities must “afford [ ] a realistic opportunity
for the construction of [their] fair share of the pre-
sent and prospective regional need for low and
moderate income housing,”
quoting Southern Burlington
County NAACP v. Township of
Mount Laurel, 92 N.]. 158, 205
(1983). The Court ruled that the = = i
key set of rules establishing the growth share
methodology as the mechanism for calculating fair
shares was inconsistent with the Fair Housing Act
and the Mount Laurel doctrine it codified in that the
methodology did not require firm numbers, since
municipalities could generate their own numbers
in spite of specific numbers COAH published, and
was not region-specific. In order to eliminate the
“limbo” municipalities were in, to use the Court’s
language, the Court affirmed the Appellate Divi-
sion remedy requiring adoption of new COAH
rules within five months incorporating a methodol-
ogy similar to that used during the First and Second
Rounds, which yielded firm fair share numbers for
the State’s municipalities.

So where are we? COAH is back. The Mount
Laurel doctrine is here for the foreseeable future.
The growth share methodology is out. Municipal
trust fund monies are protected from State expro-
priation, at least for now. Beyond that, however,
not a great deal is clear. Nor will things become
clearer by February 26, 2014, the end of the five
month period during which COAH is required to
adopt new rules. Five months is not realistic, given

“Those hopmg hat 'h
evaluate > the Mount Laurel doctrlne

found their hopes unfulﬁlled -

the amount of time it takes to collect and analyze
the data underpinning the rules; craft and publish a
set of rules; receive comments back and respond
to them; and adopt final rules.

So what, given all the uncertainty, should mu-
nicipalities be doing at this point? At the very
least, they should not be scaling back any fair
share plans they have and which, if filed with CO-
BH, are either sitting un-reviewed or, in a few in-
stances, certified. Itis doubtful that a court at this

point would grant a builder’s
~ remedy for the failure of a mu-
. nicipality to satisfy its Third

- Round obligations, since no one

= knows that they are. Kushner
Hebrew Academy v. Livingston, 2013 N.J. Super.
Unpub. LEXIS 2170 (August 30, 2013), an un-
published Appellate Division decision, though,
sounds a note of caution. The case was about
whether Livingston, which was not before COAH,
had satisfied its Second Round obligation, and the
Appellate Division upheld a builder’s remedy
granted by the trial court. The court noted, howev-
er, that the trial judge “was correct in concluding
that [the plaintiffs] were technically entitled to par-
tial summary judgment that the Township was not
in compliance with its current third-round afforda-
ble housing obligation.” At 37. Inaction has conse-
quences, and municipalities would be well advised
to take whatever steps they can to embrace afford-
able housing opportunities that may appear.

In Re Grant of Substantive Certification to Read-
ington Township, Hunterdon County by the New
Jersey Council on Affordable Housing, 2012 N.J.
Super. UnPub LEXIS 555 (App. Div. 2012), a second
unpublished Appellate Division decision, under-
scores the point. Readington filed a fair share plan
with COAH and was one of the lucky ones to
Continued on page 12.
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What's a Town to do? (continued)

receive substantive certification. While the ques-
tion of the status of certified Third Round plans was
not addressed by the Appellate Division or the Su-
preme Court in the Third Round Rules case, the
Readington court took it head on. It stated that an
objector’s argument that a certified Third Round
plan could not be valid since it is based upon inval-
idated Third Round Rules had merit and noted that
“it would be improper to allow Readington to con-
tinue to receive the benefits of certification during
the remainder of the Third Round period” if its fair
share obligation increased. At 33. It did not, how-
ever, invalidate the certification because Reading-
ton was moving ahead to imple-
ment its fair share plan, remand-
ing the matter to COAH for re-
evaluation following adoption of
new Third Round Rules. There is
a real question whether certified
Third Round plans will escape the
necessity of adjustments if the
municipal fair share obligation
goes up.

And will it go up? Municipalities thinking that
the fair share numbers may go down could be in
for a rude surprise. COAH’s First Round was from
1987 to 1993, and the Second from 1993 to 1999.
The rounds have now been changed to ten years.
The Third Round that started in 1999 and will end in
2024 is a 25 year period, and it is hard to believe
that for most municipalities fair share numbers for
that long a time span are going to be less than they
were for the prior rounds or less than those gener-
ated using the now-discredited growth share meth-
odology. Municipalities should assume that obliga-
tions will be substantial.

Lastly, what should municipalities do about
monies in their affordable housing trust funds? The

KHPN]J members listen to the lively discus-
sion aftexr Mr. Muller’s presentation.
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Fair Housing Act provides that such monies cannot
be spent unless a spending plan was approved by
COAH. Municipalities that have secure COAH ap-
proval of their spending plans should implement
them to the extent that they have not already done
so. Those that do not have approved spending
plans are in a more difficult situation. Some munic-
ipal attorneys have advised their towns to spend
the money on legitimate affordable housing pro-
jects that have been laid out in the spending plan,
even if not approved. That’s a risk, as COAH could
always come after the monies, but it seems to be a
reasonable one. If it ever came to litigation about
_ the money, municipalities could
. |legitimately argue that they were
| taking steps to advance afforda-
ble housing during a period
when, as the Supreme Court put
it, they were in limbo. The courts
¢ over the last several years have
not treated COAH kindly, and
there is a reasonable prospect
that they will honor municipal ef-
forts to advance affordable housing even without
the COAH approved spending plan that, through
no fault of the municipalities’ own, could not be se-
cured. Large sums of money, I recognize, are at
stake, and the prospect that COAH could come af-
ter monies that the municipality has already ex-
pended is a frightening one. One possibility is to
bring an action under the Declaratory Judgment
Act, N.J.S.A. 2A:16-50 to 62, seeking a judgment
that the municipality may make the expenditure it
seeks to make. As with certified fair share plans
and builder’s remedies, the municipalities that in
good faith are trying to increase affordable housing
opportunities should be treated well by the courts.
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