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Borough of Dumont, Bergen County, New Jersey

AUTHORIZE 2019 BUDGET ACCOUNT TRANSFERS

WHEREAS, the Chief Financial Officer has reported to the Borough Council of the Borough of
Dumont that unforeseen demands have arisen requiring greater expenditures in certain 2019
appropriation budget accounts;

NOW THEREFORE BE IT RESOLVED, by the Borough Council of the Borough of Dumont
that the following transfers of 2019 budget accounts be approved as of December 31, 2019.

Transfer To

Account Number Amount Needed Budget
$ 500.00 | UCC Other Expenditures
$ 11,000.00 | Affordable - Legal Expenses
$ 8,250,00 | Finance Admin - Professional Services Fee




$ 50.00 | Rent Leveling - Office Supplies

$ 2,000.00 | Sewer - Repairs/Maintenance
$ 1,200.00 | Boro Clerk - Salary and Wages
Total 3 23.000.00

Transfer I'rom

Account Number Amount Needed Budget

$ 7,000.00 | General Admin - Salaries and Wages

$ 2,000.00 | General Admin - Other Expenses

$ 8,000.00 | Boro Clerk - Other Expenses

$ 6,000.00 | Streets and Roads - Salaries and Wages
Total S 23,000.00

WWA’hd Mayor
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MORATORIUM ON IMPROPER CONVERSION OF ONE-FAMILY STRUCTURES
TO TWO-FAMILY

WHEREAS, it has come to the attention of the Governing Body of the Borough of
Dumont that there exists within the Borough unpermitted illegal two-family homes in zones in
which such use is not permitted; and

WHEREAS, the Governing Body has received an estimate from the building department
that there may be in excess of 100 such structures; and

WHEREAS, such structures are not being appropriately taxed to the detriment of other
property owners in the Borough, and

WHEREAS, such structures were constructed without appropriate permits, inspections




or plans and may likely create safety hazards to emergency personnel responding to residents and
visitors in such structures and create undue risk of harm to occupants therein arising from the
failure to abide by fire and construction codes; and

WHEREAS, such structures and uses could possibly be permitted if the appropriate
applications and proofs were presented to the Joint Land Use Board; and

WHEREAS, the Borough is desirous of bringing unapproved non-conforming structures
into conformity, where deemed legally appropriate by the Joint Land Use Board, so that they can
be safe and in compliance with the Borough’s Master Plan, Zone Plan and Borough Code and
taxed appropriately,

BE IT RESOLVED, that the Borough of Dumont hereby establishes a Moratorium
Period on the issuance of violation notices regarding the improper conversion of single-family
homes to multifamily homes for a period to expire on November 30, 2020;

BE IT FURTHER RESOLVED, that that nothing herein shall limit the authority of the
building department or construction official or sub-code officials to issue stop work orders or
violation notices whenever life, safety or health concemns arise;

BE IT FURTHER RESOLVED, that that any owner or contract purchaser of such non-
conforming structure may make application to the Joint Land Use Board for approval, without
penalty, provided said application is filed no later than November 30, 2020;

BE I'T FURTHER RESOLVED, that copies of this resolution shall be provided to the
Building Department, Code Enforcement and Joint Land Use Board.
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INTERNET USAGE, COMMUNICATIONS/SOCIAL MEDIA, AND CELLULAR
PHONE POLICY

WHEREAS, the Borough shall by resolution amend from time to time personnel policies and
procedures to maintain compliance with applicable Federal and State employment related law.
The amendments to the Borough’s personnel policies and procedures adopted pursuant to this
resolution shall be applicable to all officials, appointees, employees, prospective employees,
volunteers and independent contractors of the Borough. In the event there is a conflict between
these rules and any collective bargaining agreement, personnel services contract or Federal or
State law, the terms and conditions of that contract or law shall prevail. In all other cases, these
policies and procedures shall prevail.




WHEREAS, it is the policy of the Borough to treat employees and prospective employees in a
manner consistent with all applicable employment laws and regulations including, but not
limited to Title VII of the Civil Rights Act of 1964, as amended by the Equal Opportunity Act of
1972, the Age Discrimination in Employment Act, the Equal Pay for Equal Work Act, the Fair
Labor Standards Act, the New Jersey Law Against Discrimination, the Americans with
Disabilities Act, the Family and Medical Leave Act, the Conscientious Employee Protection Act,
the Public Employee Occupational Safety and Health Act, (the New Jersey Civil Service Act,)
(the New Jersey Attorney General’s guidelines with respect to Police Department personnel
matters,) the New Jersey Workers Compensation Act, the Federal Consolidated Omnibus Budget
Reconciliation Act (COBRA) and the Open Public Meeting Act; and,

WHEREAS, the Borough has determined that there is a need for amendments to certain sections
of the personnel policies and procedures to ensure that employees and prospective employees are
treated in a manner consistent with these laws and regulations.

WHEREAS, internet access enables Borough employees to access a vast array of information
resources and to allow participation in and access to increasing county and state resources. With
that access comes certain responsibilities of the individual user to protect the Borough from the
risks associated with internet usage. This policy provides rules and regulations concerning
employee use of the internet during actual working hours.

WHEREAS, communications media/social media use, both professional and personal, is a
popular way to connect with the public, friends, foster relationships and create a complex group
of online networks and communities. However, these methods of communication and
networking opportunities create new challenges for public entities in management of its
employees and workplace; and, responsibilities for those who engage in the platforms that
facilitate such methods of communication and interaction. The effect of employee usage of social
media, may not only impact the individual user, but may also impact the image of the public
entity by whom they are employed. This policy provides practical guidelines to employees when
participating in online social media activities and is in no way intended to inhibit or prevent
employees from expressing their personal views when engaging in social media for personal use,
during non working hours.

WHEREAS, the Borough has a legitimate interest in preventing distractions, lost time and lost
productivity due to their employees’ personal use of cell phones. Conversely, employees have a
right to utilize their cellular telephones to make and receive emergency telephone calls and to
engage in critical, quality of life activities as defined herein. This policy provides reasonable
guidelines for the use of cellular telephones and associated accessories during actual working
hours, while respecting the realities of the technological world in which we live in, and the
necessity to communicate using such modes of technology.

BE IT RESOLVED, the following policies shall replace any existing internet usage;

communications media/social media; and, cellular telephone usage policies presently existing in
the Borough’s Personnel Policies and Procedures Handbook, last adopted on October 4, 2016:
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Internet Usage Policy:

The Borough provides Internet access to its employees in order to make available a vast array of
information resources and to allow participation in and access to increasing County and State
resources.

Employees must comply with all policies adopted by the Borough, including but not limited to
policies regarding prohibition of discrimination and harassment and all applicable federal, state
and local laws, including laws governing the transmission and dissemination of information
while accessing the Internet.

Employees who are using the Internet may not.

. Use the network to make unauthorized entry into other computational,
informational or communication services or resources;

. Distribute unsolicited advertising;

. Invade the privacy of others;

. Make any attempt to damage computer equipment or software;

. Engage in any activity that is harassing or defamatory;

. Use the Internet for any illegal activity, including violation of copyright or

other rights of third parties, or in a manner inconsistent with Borough’s
tax-exempt status or its proper operation; and/or
. Download unauthorized software, fonts, templates or scripts.

This Policy shall include any and all electronic communications relating to the Borough of
Dumont and shall include but not be limited to any e-mail, voice mail, fext messaging, computer,
cell phone and internet communications. Any Borough e-mail, voice mail, text messaging,
computer, cell phone and the Internet are for official business and use for non-business purposes
is prohibited. All e-mail, voice mail and Internet messages are official documents, and may be
subject to the provisions of the New Jersey Open Public Records Act, N.J.S.A. 47:1A-1, et seq.

All data stored on and/or transmitted through Borough media is the property of the Borough. For
purposes of this policy, “Data” includes “clectronically-stored files, programs, tables, data bases,
audio and video objects, spreadsheets, reports and printed or microfiche materials which serve a
Borough business purpose, regardless of who creates, processes or maintains the data, or whether
the data is processed manually or through any of the Borough’s mainframe, midrange or
workstations; servers, routers, gateways, bridges, hubs, switches and other hardware components
of the Borough’s local or wide-area networks.”

Employees should have no expectation of privacy while using Borough equipment, including
computers or cell phones.

The Borough reserves the right to monitor, obtain, review and disclose all E-Mail messages, text
messages, cell phone media, internet communications, computer files, voice mail and Internet
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messages on the computer and communications systems of the Borough as deemed necessary
and appropriate, By using the Borough’s E-Mail, computer systems, cell phone/text messaging,
voice mail and the Internet, cach user agrees that the Borough has unrestricted access and the
right to disclose all information communicated or stored on the E-Mail, cell phone/text
messages, computer systems, voice mail and the Internet for any security, health, employment or
other legitimate business reasons. Legitimate reasons also include systems maintenance, message
routing, retrieval of business information, trouble-shooting hardware and software problems,
preventing system misuse, protecting confidential proprietary information, insuring compliance
with software license policies and complying with legal and regulatory requests for information.
E-mail shall not be used to harass, torment or disparage another party. Offensive and harassing
communications are unacceptable and prohibited.

Employees of the Borough are required to use the assigned municipal email account for ALL
Borough business and correspondence. The use of private email accounts for ANY Borough
business or during business hours is strictly prohibited. Fmployees are hereby advised that if
they conduct work-related business on their personal emails, cell phones, or other personal
Communication Media, it is also subject to the provisions of the Open Public Records Act.

Except in emergency situations ot as part of their officially assigned or regular or permitted
duties, employees are prohibited from taking any photographs, pictures, digital images, or audio
recordings of any crime scenes, traffic crashes, arrestees, detainees, people, or job related
incidents or occurrences with any personal analog or digital device, camera, imaging device,
audio recorder or cellular telephone. This section also applies in off duty scenarios regarding any
law enforcement related activities. Any photographs, images, or recordings taken with any
device pursuant to or in violation of this section are considered evidence and are subject to
applicable laws, code guidelines or directives concerning storage, release, and disposal.
Employees who have recorded any photographs, images, or recordings with any personal device
shall notify their supervisor as soon as practical. For the purposes of this section, an “emergency
situation” involves a sudden and unforeseen combination of circumstances or the resulting state
that calls for immediate action, assistance or relief, and may include accidents, crimes and flight
from accidents or crimes.

Employees are prohibited from releasing or disclosing any photographs, pictures, digital images
of any crime scenes, {raffic crashes, atrestees, detainees, people or job related incidents or
occurrences taken with a personal or agency analog or digital device, camera or cellular phone to
any person, entity, business or media or Internet outlet whether on or off duty without the
express written consent of the Borough Administrator.

Communication Media/Social Media Policy:

The Borough’s Communication Media/Social Media are the property of the Borough and, as
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such, are to be used for legitimate business purposes only. For purposes of this Communication
Media/Social Media Policy, “Communication Media” includes all electronic media forms
provided by the Borough, such as cell phones, smart phones, computers, electronic tablets,
access to the internet, voicemail, email, and fax. Employees are restricted from accessing or
using the Borough’s Communication Media/Social for personal purposes during company time
on company equipment without prior authorization from the Administrator to do so.

The Borough rtespects the individual privacy of its employees. However, employee
communications transmitted by the Borough’s Communication Media/Social Media are not
private to the individual. All Communication Media/Social Media and all communications and
stored information transmitted, received, or contained in or through such media may be
monitored by the Borough. The Borough reserves the absolute right to access, review, audit and
disclose all matters entered into, sent over, placed in storage in the Borough’s Communication
Media/Social Media. By using the Borough’s equipment and/or Communication Media/Social
Media, employees consent to have such use monitored at any time, with or without notice, by
Borough personnel. The existence of passwords does not restrict or eliminate the Borough’s
ability or right to access electronic communications. However, the Borough cannot require the
employee to provide its password to his/her personal account.

However, nothing in this social media policy prevents employees from using his/her own
personal Communication Media/Social Media during the employee’s non-working hours to
engage or participate in protected concerted activities pursuant to the National Labor Relations
Act. Protected concerted activities include when an employee addresses group concerns with the
employer; forms, joins or helps a labor organization; initiates, induces or prepares for group
action; or speaks on behalf of or represents other employees. Nevertheless, employees are
encouraged to resolve workplace grievances internally by discussing issues with their supervisor
and/or the Administrator, and are asked to refrain from posting comments or materials on
Communication Media/Social Media that can be viewed as malicious, obscene, threatening,
intimidating, or that could create a hostile work environment on the basis of race, sex, disability,
religion or any other status protected by law if the employee chooses to address their grievances
using Communication Media/Social Media.

Employees can only use the Borough’s Communication Media/Social Media for legitimate
business purposes. Employees may not use Borough’s Communication Media/Social Media any
way that is defamatory, obscene or harassing or in violation of any Borough rules or policies.
Examples of forbidden or downloads include sexually-explicit messages; unwelcome
propositions; ethnic or racial slurs; or any other message that can be construed to be harassment
or disparaging to others based on their actual or perceived age, race, religion, sex, sexual
orientation, gender identity or expression, genetic information, disability, national origin,
ethnicity, citizenship, marital status, or any other legally recognized protected basis under
federal, state, or local laws, regulations, or ordinances. Further, discriminatory remarks,
harassment, bullying, threats of violence and similar behavior that is not tolerated in the
workplace are also not acceptable through Communication Media/Social Media, whether same is
performed on the Borough’s equipment or on the employee’s own personal Communication
Media/Social Media.




All employees, who have been granted access to electronically-stored data, must use a logon 1D
assigned by the Borough. Certain data, or applications that process data, may require additional
security measures as determined by the Borough. Employees must not share their passwords; and
each employee is responsible for all activity that occurs in connection with their passwords.

Information security is necessary to protect the Borough’s information (data and software) from
accidental or intentional unauthorized disclosure, modification, or loss. Information security is
managed under guidelines dealing with identification, authentication, authorization, production
environment, and ability to audit. All employees should be familiar with such security measures
adopted by the Borough.

All employees may access data only for which the Borough has given permission. All employees
must take appropriate actions to ensure that Borough data is protected from unauthorized access,
use or distribution consistent with these policies. Employees may not access or retrieve any
information technology resource and store information other than where authorized. All Borough
data must be stored centrally as required by the Borough. This provides greater security and
ensures backup of all Borough data is performed.

Employees must not disable anti-virus and other implemented security software for any reason,
in order to minimize the risk of introducing computer viruses into the Borough’s computing
environment.

Employees may not install or modify ANY hardware device, software application, program code,
either active or passive, or a portion thereof, without the express written permission from the
Borough. Employees may not upload, download, or otherwise transmit commercial software or
any copyrighted materials belonging to parties outside of the Borough, or licensed to the
Borough. Employees shall observe the copyright and licensing restrictions of all software
applications and shall not copy software from internal or external sources unless legally
authorized, Workstation settings and configurations and network settings must not be modified
by unauthorized employees. Internet security settings (where applicable) must not be changed.
The foregoing includes but is not limited to the systems Network ID (or Computer Name), 1P
Address, Gateway and DNS addresses, eic.

Social Media and its uses in government and daily life are expanding each year, however,
information posted on a website is available to the public; therefore, employees must adhere to
the following guidelines for their participation in social media. Only those Employees directly
authorized by Borough Administrator may engage in social media activity during work time
through the use of the Borough’s Communication Media/Social Media, as it directly relates to
their work and it is in compliance with this policy.

Employees must not reveal or publicize confidential Borough information. Confidential

proprietary or sensitive information may be disseminated only to individuals with a need and a

right to know, and where there is sufficient assurance that appropriate security of such

information will be maintained. Such information includes, but is not limited to the transmittal of

personnel information such as medical records or related information. In law enforcement
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operations, confidential, proprietary or sensitive information also includes criminal history
information, confidential informant identification, and intelligence and tactical operations files.

No Borough employee shall post internal working documents to social media sites. This
includes, but is not limited to, screenshots of computer stations, pictures of monitors and/or
actual documents themselves without the prior approval of the Borough Administrator. In
addition, employees are prohibited from releasing or disclosing any photographs, pictures, digital
images of any crime scenes, traffic crashes, arrestees, detainees, people or job related incident or
occurrence taken with the Borough’s Communication Media/Social Media to any person, entity,
business or media or Internet outlet whether on or off duty without the express written
permission of the Borough Administrator. Except in “emergency situations, “Employees are
prohibited from taking digital images or photographs with media equipment not owned by the
Borough Administrator.

For purposes of this section, an “emergency situation” involves a sudden and unforeseen
combination of circumstances or the resulting state that calls for immediate action, assistance or
relief, and may include accidents, crimes and flights from accidents or crimes and the employee
does not have access to the Borough’s Communication Media/Social Media. If such situation
occurs, employee agrees that any images belong to the Borough and agree to release the image to
the Borough and ensure its permanent deletion from media device upon direction from the
Borough,

No media advertisement, electronic bulletin board posting, or any other communication
accessible via the Internet about the Borough or on behalf of the Borough, through the use of the
Communication Media/Social Media may be issued unless it has first been approved by the
Borough Administrator or his/her designee. Specifically, employees are forbidden from using the
Borough’s Communication Media/Social Media to impersonate the employer; to make
statements on behalf of the employer without authorization; and/or to make statements that can
be construed as establishing what the employer’s official position or policy is on any particular
issue. In addition, employees are prohibited from placing or posting on the Internet through the
employer’s Communication Media/Social Media or the employee’s own personal media, either
during working or non-working hours, any employer-refated confidential, sensitive or other
employer information of a proprietary nature, including but not limited to employer records or
documents, trade secrets, internal reports, tips based on inside information that may be
considered insider trading, screenshots of computer stations, pictures of monitors and/or actual
documents of the employer, any photographs, pictures, digital images of any crime scenes, traffic
crashes, artestees, detainees, people or job-related incidents or occurrences.

Because authorized postings placed on the Internet through the use of the Borough’s
Communication Media/Social Media will display on the Borough’s return address, any
information posted on the Internet must reflect and adhere to all of the Borough’s standards and
policies.

All users are personally accountable for messages that they originate or forward using the
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Borough’s Communication Media/Social Media. Misrepresenting, obscuring, suppressing, or
replacing a user’s identity on any Communication Media/Social media is prohibited. “Spoofing”
(constructing electronic communications so that is appears to be from someone else) is
prohibited.

Employees must respect the laws regarding copyrights, trademarks, rights of public Boroughs
and other third-party rights. Any use of the Borough’s name, logos, service marks or trademarks
outside the course of the employee’s employment, without the express consent of the Borough, is
strictly prohibited. To minimize the risk of a copyright violation, employees should provide
references to the sources of information used and cite copyrighted works identified in online
communications.

To the extent that employees use social media outside their employment while engaging in
protected concerted activities as defined above, employees will not be subject to discipline or
retaliation for expressing views, opinions, and/or facts surrounding the Borough’s employment
policies. For all other communications by employees on personal social media sites in which
matters related to the Borough are discussed, employees must add a disclaimer on the front page
stating that the posting does not express the views of the Borough, and that the employees are
- expressing their own personal views. For example: “The views expressed on this website/web
log are mine alone and do not necessarily reflect the views of my employer.” The disclaimer
must be placed in a prominent position and repeated for each posting that is expressing an
opinion related to the Borough or the Borough’s business, with the exception of postings and
social media communications by employees engaging in protected concerted activilies.
Employees are advised that if they post information on social media that is in violation of either
the terms and conditions of the within social media policy, or in violation of federal, state, or
local laws, the disclaimer will not shield them from disciplinary action. However, no retaliation
or discipline will result if and when employees are engaging in protected concerted activity,
and/or choose to report inappropriate social media activities to the Borough Administrator or
his/her designee.

If employees choose to identify themselves as a Borough employee on their personal social
media accounts and even those that do not should be aware that he or she may be viewed as
acting on behalf of the Borough; as such no employee shall knowingly represent themselves as a
spokesperson of the Borough, post any comment, text, photo, audio, video or other muitimedia
file that negatively reflects upon the Borough, expresses views that are detrimental to the
Borough’s mission or undermine the public trust or is insulting or offensive to other individuals
or to the public in regard to religion, sex, race or national origin. Borough employees are
encouraged to exercise extreme caution posting photographs of themselves in uniform or in
situations where they can be readily identified as Borough employees.

Nothing in these policies is designed to interfere with, restrain, or prevent social media
communications by employees engaging in protected concerted activities regarding wages,
hours, or other terms and conditions of employment pursuant to the National Labor Relations
Act. All Borough employees have the right to engage in or refrain from such activities.




Employees that maintain personal web pages and web sites, including by way of example, but
not limited to, Facebook, Instagram, Twitter, Tumblr, Linkedln, WhatsApp, Snapchat, Pinterest,
Reddit, Slack, YouTube, Mix, Tagged, Nextdoor, Deviantart, Quora, Google+, Meetup,
ReverbNation, Flixster, Bebo, Goodreads, Twitch, CaringBridge, Wattpad, Viadeo, Crunchyroll,
Skyrock, VK, Ello, MyHeritage, LiveJournal, Classmates, SoundCloud, Bubbly, Flickr, We
Heart It, Influenster, FilmAffinity, Open Diary, Yelp, CollegeHumor, Gaia Online, MocoSpace,
CouchSurfing, Funny or Die, italki, eToro, XING, MeetMe, Ravelry, Care2, YY, Vero, Medium,
GIPHY, Tribe shall not post information on such sites that would constitute a violation of the
personnel policies of the Borough if expressed or published using any other medium or in any
other manner. The posting of words, phrases, photographs, images or any kind of information on
a personal web site may be grounds for the imposition of disciplinary action against the
employee if the words, phrases, photographs, images or information adversely refiects on the
employee’s fitness for duty or constitutes a violation of the personnel policies of the Borough.

Departments that use social media are responsible for complying with applicable federal, state
and county laws, regulations and policies. This includes adherence to established laws and
policies regarding copyright, record retention, the Freedom of Information Act (FOIA), the Open
Public Records Act (OPRA) N.J.S.A. 47:1A-1, et seq., First Amendment privacy laws, Open
Public Meetings Act (OPMA), otherwise known as the “Sunshine Law” and information security
policies established by the Borough, its administrators, departments and governing body. The
Webmaster shall download, on a monthly basis, all social media posts, comments and account
information as a permanent archive.

Employees representing the Borough on social media outlets must identify themselves by name
and when relevant, by role in the Borough’s municipal government. All municipal policies are
applicable to interactions on social media sites when acting in an official capacity and
representing the Borough.

The official webmaster shall monitor content on all social media sites to ensure adherence to the
Social Media Policy for appropriate use, message and branding consistent with the goals of the
Borough. -

Cell Phone Usage Policy:

Because cell phones can present a distraction in the workplace, resulting in lost time and
productivity, personal cell phone usage shall be limited to work-related or “critical, quality of life
activities” only, during actual working hours. Nothing in this policy shall prohibit an employee
from utilizing their cell phone, at theit own discretion, during their break times and meal times,
and during non-working hours.

Cell phone usage shall include placing and receiving telephone calls, placing and
receiving/reviewing text/SMS messages, digital photography, accessing websites and
applications, including games, on a cellular telephone, along with the use of any accessory
supported by the cellular telephone; for example, “air-pods™ or “wireless speakers”.




“Critical, quality of life activities” include activities such as communications with service or
health care professionals who cannot be reached during a break or after hours, receiving/placing
a call from a child’s educational facility in the event of an emergency, receiving/placing calls to
family members in the event of an emergency, etc.

While at work, employees are expected to exercise discretion in using personal cellphones. In
general, cell phones should not be used when they could pose a security or safety risk, or when
they distract from work tasks:

« Never use a cell phone while driving.

« Never use a cell phone while operating equipment.

« Do not use cell phones for surfing the internet or gaming during work houts,

»  Avoid using work cell phones for personal tasks.

» Do not use personal cell phones for work tasks.

+ Do not use cell phones during meetings.

+ Do not use cell phones to record confidential information.

« Do not use cell phone accessories such as “air-pods”, “headphones”, or “wireless
speakers,”

We realize the cell phones can be great tools for our employees. It is permissible for employees
to use cell phones when:

e Making or receiving work calls in the appropriate place and situation to do so; and,
» For other work-related communication, such as text messaging or emailing in appropriate
places and situations.

Improper use of cell phones may result in disciplinary action. Continued use of cell phones at
inappropriate times or in ways that distract from work may lead to having cell phone privileges
revoked. Cell phone usage for illegal or dangerous activity, for purposes of harassment, or in
ways that violate any other Borough policy will result in disciplinary action, up to an including
termination.

NOW, THEREBY, BE IT RESOLVED, the above amendments to the Personnel Policies and
Procedures Manual attached hereto is hereby adopted.

BE IT FURTHER RESOLVED, that the Borough Administrator and all
managerial/supervisory personnel are responsible for these employment practices, The Borough
Administrator, in consultation with the Borough’s Labor Counsel, shall be responsible for the
implementation of the policies and procedures in this manual.

BE IT FURTHER RESOLVED, that the Borough Administrator shall ensure that each
employee subject to the amendments be provided with a copy of this Resolution.
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Andre@%mno, Mayor
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APPROVAL OF BOROUGH OF DUMONT COMMERCIAL DRIVER’S LICENSE
(“CDL”) DRUG AND ALCOHOL POLICY

WHEREAS, the Borough is required to comply with 49 CFR Part 40 Regulations of the U. S.
Department of Transportation Procedures For Transportation Workplace Drug And Alcohol
Testing Programs and Urine Specimen Collection Guidelines, Office of Drug and Alcohol Policy
and Compliance, U.S. Department of Transportation for all employees of the Borough
possessing a CDL.

WHEREAS, the purpose of the attached policy, in addition to meeting Federal regulations, is to
establish a program designed to help prevent accidents and injuries resulting from the misuse of
alcohol or use of controlled substances by drivers of commercial motor vehicles.

1



BE IT RESOLVED, the Governing Body of the Borough of Dumeont approves of the CDL Drug
and Alcohol Policy for all employees holding a Commercial Driver’s License employed by the
Borough, prepared by the Borough Labor Counsel (attached); and,

BE IT FURTHER RESOLVED, a copy of this policy shall be disseminated to all employees of
the Borough who hold a CDL, and a copy of this policy shall be available upon request at the
Office of the Borough Clerk.




Borough of Dumont

Commercial Driving License
(CDL) Drug and Alcohol
Policy

Adopted: February 2020

The Borough of DUMONT is an Equal Opportunity Employer

Drafted by: Chasan Lamparello Mallon & Cappuzzo
Labor Counsel, Borough of Dumont
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- SECTION A — GENERAL

This policy and 49 CFR Part 40 Regulations of the U. S. Department of Transportation
Procedures For Transportation Workplace Drug And Alcohol Testing Programs and Urine
Specimen Collection Guidelines, Office of Drug and Alcohol Policy and Compliance, U.S.
Department of Transportation, are integral parts of this Policy and apply to all covered
employces. They may be viewed at http:/www.dot.gov/edape Collection procedures,
laboratory procedures, MRO review, alcohol testing, record keeping and all other procedural
requirements shall adhere to 49 CFR Part 40.

The Borough of Dumont (the “Borough™) shall test, in accordance with Federal regulations,
employees required to have a Commercial Driver’s License (CDL) for the use of controlled
substances that violate law or Federal regulation and the misuse of alcohol.

The Borough’s policy is modeled after a comprehensive CDL policy. To the extent that proposed
language is not applicable to the Borough, those portions have been omitted.

PURPOSE 382.101

The purpose of this policy, in addition to meeting Federal regulations, is to establish a program
designed to help prevent accidents and injuries resulting from the misuse of alcohol or use of
controlled substances by drivers of commercial motor vehicles,

APPLICABILITY 382.103

(a) This policy applies to every person of the Borough who operates a commercial motor vehicle
in commerce in any State, and is subject to:

(1) The commercial driver's license requirements of part 383; and,
(2) All Drivers Operating Commercial Motor Vehicles for the Borough.

(b) An employer who employs himseif/herself as a driver must comply with both the
requirements in this policy that apply to employers and the requirements in this policy that apply
to drivers. An employer who employs only himself/herself as a driver shall implement a random
alcohol and controlled substances testing program of two or more covered employees in the
random testing selection pool.

The COVERED EMPLOYEE CERTIFICATE OF RECEIPT contains the name, address, and
phone number of the responsible individual(s). The CONTROLLED SUBSTANCES AND
ALCOHOL USE AND TESTING POLICY complies with requirements of the Department of
Transportation regulations as set forth in 49 CFR § 382 and 49 CFR Part 40. The DER shall be
responsible for providing oversight and evaluation on the plan; providing guidance and
counseling; reviewing of all discipline applied under this plan for consistency and conformance
to human resources policies and procedures; scheduling for types of testing (random, post-
accident, reasonable suspicion, etc.); maintaining a locked file system on all test results; and
overseeing the referral of employees for evaluation and treatment. The Borough shall ensure that
all covered employees are aware of the provisions and coverage of the Borough’s




CONTROLLED SUBSTANCES AND ALCOHOL USE AND TESTING POLICY and that all
employees are notified prior to testing.

THE BOROUGH SERVICE AGENT CONTACT INFORMATION

DESIGNATED EMPLOYER REPRESENTATIVE (DER)

NAME: Anthony Schiraldi

TITLE: DPW Superintendent

ADDRESS: 1 Aladdin Avenue, Dumont, New Jersey 07628

PHONE: 201-387-5045

E-MAIL: aschiraldi@dumontboro.org

HOURS WHEN AVAILABLE: Monday-Friday, 8am-4pm

ALTERNATE DESIGNATED EMPLOYER REPRESENTATIVE (DER)
NAME: Christopher Tully

TITLE: Borough Administrator

ADDRESS: 80 West Madison Avenue, Dumont, New Jersey 07628
PHONE: 201-387-5060

E-MAIL: ctully@dumontboro.org

HOURS WHEN AVAILABLE: Mon-Fri, 9:00am-4:00pm; also by appointment
MEDICAL REVIEW OFFICER (MRO)

NAME: Valley Medical Group

ADDRESS: 15 Essex Road, Suite 506, Paramus, New Jersey 07652
PHONE: 201-291-6120

FAX: 201-291-6092
LABORATORY
NAME: Valley Medical Group

. ADDRESS: See above.
SUBSTANCE ABUSE PROFESSIONAL (SAP)

NAME: Intervention Strategies, Inc.

ADDRESS: 351 Evelyn Street #303, Paramus, New Jersey 07652
PHONE: (201) 225-9010

CONSORTIUM/THIRD PARTY ADMINISTRATOR (C/TPA)
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NAME: Summit Risk,

ADDRESS: 2 Walnut Grove Drive # 210, Horsham, Pennsylvania 19044
PHONE: (215) 443-3596

THE BOROUGH’S INDEPENDENT AUTHORITY

This CONTROLLED SUBSTANCES AND ALCOHOL USE AND TESTING POLICY sets
forth the requirements of 49 CFR Parts 382 and 40. Those areas of the policy that appear in
italic print reflect the Borough’s independent authority to require additional provisions with
regard to drug and alcohol testing procedures. To the extent the Borough’s state specific non-
DOT the Borough Authority Policy supplements, and does not conflict with applicable DOT
Regulations, and current agreements, it is to be followed. In the event that DOT Regulations are
applicable to the driver’s or applicant’s particular situation or issue, the DOT Regulations pre-
empt conflicting State Laws, the Borough’s non-DOT Policies and all other agreements.

PERIOD OF WORKDAY A DRIVER IS REQUIRED TO BE IN COMPLIANCE

Safety-Sensitive Functions as covered under 49 CFR Part 382: In accordance with 49 CIFR 382
drivers who possess CDL licenses are subject to DOT regulated alcohol and drug testing at all
times from the time a driver begins to work or is required to be in readiness to work until the
time he/she is relieved from work and all responsibility for performing work. Safety-sensitive
functions shall include:

(1) All time at an employer or shipper plant, terminal, facility, or other property, or on any
public property, waiting to be dispatched, unless the driver has been relieved from duty
by the employer;

(2) All time inspecting equipment as required by 49 CFR 392.7 and 392.8 or otherwise
inspecting, servicing, or conditioning any commercial motor vehicle at any time;

(3) All time spent at the driving controls of a commercial motor vehicle in operation;

(4) All time loading or unloading a vehicle, supervising, or assisting in the loading or
unloading, attending a vehicle being loaded or unloaded, remaining in readiness to
operate the vehicle, or in giving or receiving receipts for shipments loaded or unloaded;
and

(5) All time repairing, obtaining assistance, or remaining in attendance upon a disabled
vehicle.

A driver is required to be in compliance with this policy during that period of the workday when
they are on-duty performing safefy-sensitive functions (See Definitions).

DRIVER FITNESS FOR DUTY 391.11

DOT regulations provide that the Borough as a DOT regulated employer makes the final
determination of who is a qualified individual to drive a commercial motor vehicle. 49 CFR §
391.11(a). The Borough shall not permit a person to drive a commercial motor vehicle unless the
person meets all DOT minimum qualifications and such other more stringent qualifications and
requirements relating to safety of operation and employee safety and health as it may decide in
its judgment and discretion. The Borough shall use the services of independent Certified Medical




Examiners, Occupational Medicine Physicians, Medical Review Officers, as well as other
medical and industry professionals to make its final fitness for duty determinations.

TESTING PROCEDURES 382.105

The Borough shall ensure that all alcohol or controlled substances testing conducted under this
policy complies with the procedures set forth in 49 CFR part 40. The provisions of 49 CFR part
40 that address alcohol or controlled substances testing are made applicable to the Borough by
382.105.

DEFINITIONS 382.107

Words or phrases used in this policy are defined in Sections 386.2, 390.5 and 40.3 of Federal
regulations, except as provided herein.

Actual knowledge for the purpose of Section B of this policy means actual knowledge by the
Borough that a driver has used alcohol or controlled substances based on the Borough’s direct
observation of the employee, information provided by the driver's previous employer(s), a traffic
citation for driving a CMV while under the influence of alcohol or controlled substances or an
employee's admission of alcohol or controlled substance use, except as provided in 382.121.
Direct observation as used in this definition means observation of alcohol or controlled
substances use and does not include observation of employee behavior or physical characteristics
sufficient to warrant reasonable suspicion testing under 382.307.

Alcohol means the intoxicating agent in beverage alcohol, ethyl alcohol, or other low molecular
weight alcohol’s including methyl and isopropyl alcohol.

Alcohol conceniration (or content) means the alcohol in a volume of breath expressed in terms of
grams of alcohol per 210 liters of breath as indicated by an evidential breath test under this

policy.

Alcohol use means the drinking or swallowing of any beverage, liquid mixture, or preparation,
(inciuding any medication), containing alcohol

CFR means Code of Federal Regulations.
Commerce means:

(1) Any trade, traffic or transportation within the jurisdiction of the United States between a
place in a State and a place outside of such State, including a place outside of the United
States and

(2) Trade, traffic, and transportation in the United States which affects any trade, traffic, and
transpottation described in (1) of this definition.

Commercial driver’s license Drug and Alcohol Clearinghouse (Clearinghouse) means the
FMCSA database that subpart G of 49 CFR Part 382.701-727 requires employers and service

agents to report information to and to query regarding drivers who are subject to the DOT
controlled substance and alcohol testing regulations. Effective January 6, 2020, the FMCSA will
establish a mandatory database and the following personal information collected and maintained
under this part shall be reported to the Clearinghouse:
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(1) A verified positive, adulterated, or substituted drug test result;

(2) An alcohol confirmation test with a concentration of 0.04 or higher;

(3) A refusal to submit to any test required by subpart C of this part;

(4) An employer’s report of actual knowledge, as defined at § 382.107:

(5) On duty alcohol use pursuant to § 382.205;

(6) Pre-duty alcohol use pursuant to § 382.207;

(7) Alcohol use following an accident pursuant to § 382.209; and

(8) Controlled substance use pursuant to § 382.213;

(9) A substance abuse professional (SAP as defined in § 40.3 of this title) report of the
successful completion of the return-to-duty process;

(10) A negative return-to-duty test; and

(11) An employer’s report of completion of follow-up testing.

Commercial motor vehicle means a motor vehicle or combination of motor vehicles used in
commerce to transport passengers or property if the vehicle:

(1) Has a gross combination weight rating or gross combination weight of 11,794
kilograms or more (26,001 pounds or more), whichever is greater, inclusive of a
towed unit(s) with a gross vehicle weight rating or gross vehicle weight of more than
4,536 kilograms (10,000 pounds), whichever is greater; or

(2) Has a gross vehicle weight rating or gross vehicle weight of 11,794 or more
kilograms (26,001 or more pounds), whichever is greater; or

(3) Is designed to transport 16 or more passengers, including the driver; or

(4) Is of any size and is used in the transportation of materials found to be hazardous for
the purposes of the Hazardous Materials Transportation Act (49 U.S.C. 5103(b)) and
which require the motor vehicle to be placarded under the Hazardous Materials
Regulations (49 CFR part 172, subpart F).

Confirmation (or confirmatory) drug test means a second analytical procedure performed on a
urine specimen to identify and quantify the presence of a specific drug or drug metabolite.

Confirmation (or confirmatory) validity test means a second test performed on a urine specimen
to further support a validity test result.

Confirmed drug test means a confirmation test result received by an MRO from a laboratory.

Consortium/Third party administrator (C/TPA) means a service agent that provides or
coordinates one or more drug and/or alcohol testing services to DOT-regulated employers,
C/TPAs typically provide or coordinate the provision of a number of such services and perform
administrative tasks concerning the operation of the employers' drug and alcohol testing
programs. This term includes, but is not limited to, groups of employers who join together to
administer, as a single entity, the DOT drug and alcohol testing programs of its members (c.g.,
having a combined random testing pool). C/TPAs are not “employers” for purposes of Federal
regulations.

Controlled substances mean those substances identified in 40.85. As of January 1, 2018, the
drugs tested for may include all or some of the following: (1) Amphetamines; (2) Cannabinoids;
(3) Cocaine; (4) Phencyclidine (PCP); and (5) Opioids,




Designated employer representative (DER) is an individual identified by the Borough as able to
receive communications and test results from service agents and who is authorized to take
immediate actions to remove employees from safety-sensitive duties and to make required
decisions in the testing and evaluation processes. The individual must be an employee of the
Borough. Service agents cannot serve as DERs.

Disabling damage means damage which precludes departure of a motor vehicle from the scene of
the accident in its usual manner in daylight after simple repairs.

(1) Inclusions. Damage to motor vehicles that could have been driven, but would have been
further damaged if so driven.
(2) Exclusions:
i, Damage which can be remedied temporarily at the scene of the accident without
special tools or parts.
ii. Tire disablement without other damage even if no spare tire is available,
iii. Headlight or taillight damage.
tv. Damage to turn signals, horn, or windshield wipers which make them inoperative.

DOT Agency means an agency (or "operating administration™) of the United States Department
of Transportation administering regulations requiring alcohol and/or drug testing (14 CFR parts
61, 63, 65, 121, and 135; 49 CFR parts 199, 219, 382, 653, and 654) in accordance with 49 CFR
part 40.

Driver means any person who operates a commercial motor vehicle. This includes, but is not
limited to: Full time, regularly employed Commercial Motor Vehicle drivers; casual, intermittent
ot occasional drivers; leased drivers and independent owner-operator contractors.

Employer means an entity, including a municipal employer, employing one or more employees
(including an individual who is self-employed) that is subject to DOT agency regulations
requiring compliance with this Federal regulation. The term, as used in this policy, refers to the
entity responsible for overall implementation of DOT drug and alcohol program requirements,
including individuals employed by the entity who take personnel actions resulting from
violations of this policy and any applicable DOT agency regulations. Service agents are not
employers for the purpose of Federal regulations.

Licensed medical practitioner means a person who is licensed, certified, and/or registered, in
accordance with applicable Federal, State, local, or foreign laws and regulations, to prescribe
controlled substances and other drugs.

Negative return-to-duty test means a return-to-duty test with a negative drug result and/or an
alcohol test with an alcohol concentration of less than 0.02, as described in § 40.305.

Performing (a safety-sensitive function) means a driver is considered to be performing a safety-
sensitive function during any period in which he/she is actually performing, ready to perform, or
immediately available to perform any safety-sensitive functions,




Positive alcohol test means an alcohol test with an alcohol concentration of greater than or equal
to 0.04.

Positive rate for random drug testing means the number of verified positive results for random
drug tests conducted under this part plus the number of refusals of random drug tests required by
this part, divided by the total number of random drug tests results (i.c., positives, negatives, and
refusals) under this part.

Refuse to submit (to an alcohol or controlled substances test) means that you as a driver:

(2)(1) Fail to appear for any test (except a pre-employment test) within a reasonable time, as
determined by the employer, consistent with applicable DOT agency regulations, after
being directed to do so by the employer. This includes the faiflure of an employee
(including an owner-operator) to appear for atest ~ when called by C/TPA  (see
§40.61(a));

(2) Fail to remain at the testing site until the testing process is complete. Provided that an
employee who leaves the testing site before the testing process commences (see
§40.63(c)) for a pre-employment test is not deemed to have refused to test;

(3) Fail to provide a urine specimen for any drug test required by this part or DOT agency
regulations; Provided that an employee who does not provide a urine specimen because
he or she has left the testing site before the testing process commences (see §40.63(c)) for
a pre-employment test is not deemed to have refused to test;

(4) In the case of a directly observed or monitored collection in a drug test, fail to permit
the observation or monitoring of your provision of a specimen (see §§40.67(I) and
40.69(g));

(5) Fail to provide a sufficient amount of urine when directed, and it has been
determined, through a required medical evaluation, that there was no adequate medical
explanation for the failure (see §40.193(d)(2));

(6) Fail or decline to take an additional drug test the employer or collector has directed
you to take (see, for instance, Sec.40.197 (b));

(7) Fail to undergo a medical examination or evaluation, as directed by the MRO as part
of the verification process, or as directed by the DER under Sec. 40.193(d). In the case of
a pre-employment drug test, the employee is deemed to have refused to test on this basis
only if the pre-employment test is conducted following a contingent offer of employment.
If there was no contingent offer of employment, the MRO will cancel the test; or

(8) Fail to cooperate with any part of the testing process (e.g., refuse to empty pockets
when directed by the collector, behave in a confrontational way that disrupts the
collection process, fail to wash hands after being directed to do so by the collector).

(9) For an observed collection, fail to follow the observer's instructions to raise your
clothing above the waist, lower clothing and underpants, and to turn around to permit the
observer to determine if you have any type of prosthetic or other device that could be
used to interfere with the collection process.




(10) Possess or wear a prosthetic or other device that could be used to interfere with the
collection process.
(11) Admit to the collector or MRO that you adulterated or substituted the specimen.

(12) For a breath alcohol test, refusing to sign the certification at Step 2 of the ATF
40.261 (a) (3).

(b) As an employee, if the MRO reports that you have a verified adulterated or substituted
test result, you have refused to take a drug test.

(c) As an employee, if you refuse to take a drug test, you incur the consequences specified
under DOT agency regulations for a violation of those DOT agency regulations. 40.191

Safety-sensitive function means all time from the time a driver begins to work or is required to
be in readiness to work until the time he/she is relieved from work and all responsibility for
performing work. Safety-sensitive functions shall include:

(1) All time at an employer facility, or other property, or on any public property, waiting to
be dispatched, unless the driver has been relieved from duty by the employer;

(2) All time inspecting servicing, or conditioning any commercial motor vehicle at any time;

(3) All time spent at the driving controls of a commercial motor vehicle in operation;

(4) All time loading or unloading a vehicle, supervising, or assisting in the loading or
unloading, attending a vehicle being loaded or unloaded, using a vehicle for road
clearing, snow removal, trash and recycling removal, remaining in readiness to operate

the vehicle, and

(5) All time repairing, obtaining assistance, or remaining in attendance upon a disabled
vehicle,

Screening test (or initial iest) means:

(1) In drug testing, a test to eliminate “negative” urine specimens from further analysis or to
identify a specimen that requires additional testing for the presence of drugs.

(2) In alcohol testing, an analytical procedure to determine whether an employee may have a
prohibited concentration of alcohol in a breath or saliva specimen.

Service agent means any petson or entity, other than an employee of the employer, who provides
services to employers and/or employees in connection with DOT drug and alcohol testing
requirements. This includes, but is not limited to, collectors, BATs and STTs, laboratories,
MROs, substance abuse professionals, and C/TPAs. To act as service agents, persons and
organizations must meet DOT qualifications, if applicable. Service agents are not employers for
purposes of this part.

Stand-down means the practice of temporarily removing an employee from the performance of
safety-sensitive functions based only on a report from a laboratory to the MRO of a confirmed
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positive test for a drug or drug metabolite, an adulterated test, or a substituted test, before the
MRO has completed verification of the test results.

Violation rate for random alcohol testing means the number of 0.04 and above random alcohol
confirmation test results conducted under this part plus the number of refusals of random alcohol
tests required by this part, divided by the total number of random alcohol screening tests
(including refusals) conducted under this part.

PREEMPTION OF STATE AND LOCAL LAWS 382.109

(a) Except as provided in paragraph (b) of this section, the Federal regulation requiring this
alcohol and controlled substances testing preempts any State or local law, rule,
regulation, order to the extent that:

(1)  Compliance with both the State or local requirement and the Federal regulation is
not possible; or

(2) Compliance with the State or local requirement is an obstacle to the
accomplishment and execution of any requirement of this Federal regulation.

(b) This policy, and the Federal regulation requiring it, shall not be construed to preempt
provisions of State criminal law that impose sanctions for reckless conduct leading to
actual loss of life, injury, or damage to property, whether the provisions apply
specifically to transportation employees, the Borough, or the general public,

OTHER REQUIREMENTS IMPOSED BY THE, BOROUGH 382.111

Except as expressly provided in this policy, nothing in the Federal regulation 382 and 49 CFR
part 40 shall be construed fo affect the authority of the Borough, or the rights of drivers, with
respect to the use of alcohol, or the use of controlled substances, including authority and rights
with respect to testing and rehabilitation. Accordingly, the Borough has adopted, under its own
authority, a Non-DOT drug and alcohol testing program.

REQUIREMENT FOR NOTICE 382.113

Before performing an alcohol or controlled substances test under the Federal regulation, the
Borough shall notify a driver that the alcohol or controlled substances test is required by Federal
regulation. The Borough shall not falsely represent that a test is administered under Federal
regulation,

STARTING DATE FOR TESTING PROGRAMS 382.115

All domestic-domiciled employers must implement the requirements of this policy the date
the employer begins commercial motor vehicle operations.

PUBLIC INTEREST EXCLUSION 382.117

The Borough shall not use the services of a service agent who is subject to a public interest
exclusion (PIE) in accordance with 49 CEFR part 40, Subpart R,




EMPLOYEE ADMISSION OF ALCOHOL AND CONTROLLED SUBSTANCE USE
382.121

(a) Employees who admit to alcohol misuse or controlled substances use are not subject to the
referral, evaluation and treatment requirements of this policy and 49 CFR part 40, provided
that:

(1) The admission is in accordance with the Borough’s written voluntary self-identification
program ot policy that meets the requirements of paragraph (b) of this section;

(2) The driver does not self-identify in order to avoid testing under the requirements of this
part,

(3) The driver makes the admission of alcohol misuse or controlled substances use prior to
performing a safety sensitive function (i.e., prior to reporting for duty); and

(4) The driver does not perform a safety sensitive function until the Borough is satisfied that
the employee has been evaluated and has successfully completed education or treatment
requirements in accordance with the self-identification program guidelines.

(b) A qualified voluntary self-identification program or policy must contain the following
elements:

(1) 1t prohibits the Borough from taking adverse action against an employee making a
voluntary admission of alcohol misuse or controlled substances use within the
parameters of the program or policy and paragraph (a) of this section;

(2) It must allow the employee sufficient opportunity to seek evaluation, education or
treatment to establish control over the employee's drug or alcohol problem;

(3) Tt must permit the employee to return to safety sensitive duties only upon successful
completion of an educational or treatment program, as determined by a drug and
alcohol abuse evaluation expert, i.e., employee assistance professional, substance
abuse professional, or qualified drug and alcohol counselor;

(4) Tt must ensure that:
(i) Prior to the employee participating in a safety sensitive function, the employee
shall undergo a return to duty test with a result indicating an alcohol concentration
of less than 0.02; and/or

(ii) Prior to the employee participating in a safety sensitive function, the employee
shall undergo a return to duty controlled substance test with a verified negative

test result for controlled substances use; and

(5) It may incorporate employee monitoring and include non-DOT follow-up testing.
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DRIVER IDENTIFICATION 382.123

(a) For each alcohol test performed, the Borough shall provide the driver’s commercial driver’s
license number and State of issuance in Step 1, Section B of the Alcohol Testing Form
(ATE).

(b) For each controlled substance test performed under this part, the Borough shall provide the
following information, which must be recorded as follows:

(i) The driver’s commercial driver’s license number and State of issuance in Step 1,
section C of the Federal Drug Testing Custody and Control Form (CCF).

(ii) The employer’s name and other identifying information required in Step 1, section A
of the ATF.

EMPLOYEE ASSISTANCE PROGRAM

The Borough’s employee assistance program (EAP) is a confidential program designed to assist
in the identification and resolation of problems associated with employees impaired by alcohol
or drugs, or other personal concerns that may adversely affect employee job performance.
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SECTION B - PROHIBITIONS

ALCOHOL CONCENTRATION 382.201

No driver shall report for duty or remain on duty requiring the performance of safety-sensitive
functions while having an alcohol concentration of 0.04 or greater. If the Borough has actual
knowledge that a driver has an alcohol concentration of 0.04 or greater, the driver will not be
permitted to perform or continue to perform safety-sensitive functions,

ON-DUTY USE 382.205

No driver shall use alcohol while performing safety-sensitive functions. If the Borough has
actual knowledge that a driver is using alcohol while performing safety-sensitive functions, that
driver shall not be permitted to perform or continue to perform safety-sensitive functions.

PRE-DUTY USK 382.207

No driver shall perform safety-sensitive functions within four (4) hours after using alcohol. If
the Borough has actual knowledge of a driver who has used alcohol within four (4) hours, that
driver will not be permitted to perform or continue to perform safety-sensitive functions.

USE FOLLOWING AN ACCIDENT 382.209

No driver required to take a post-accident alcohol test under 382.303 shall use alcohol for eight
(8) hours following the accident or until he/she undergoes a post-accident alcohol test, whichever
occurs first.

REFUSAL TO SUBMIT TO A REQUIRED ALCOHOL OR CONTROLLED
SUBSTANCES TEST 382.211

No driver shall refuse to submit to a post-accident alcohol or controlled substances test required
under 382.303, a random alcohol or controlled substances test required under 382.305, a
reasonable suspicion alcohol or controfled substances test required under 382.307, or a follow-up
alcohol or controlled substances test required under 382.311. The Borough shall not permit a
driver who refuses to submit to such tests to perform or continue to perform safety-sensitive
functions.

DISCLOSURE OF OFF-DUTY DUI AND DRUG OFFENSE ARREST AN/OR
CONVICTION 382.111

Safety Rule requiring mandatory reporting by Drivers of off — duty DUI and Drug Offense
Arrest and/or Conviction. In accordance with the authority granted to the Borough by the DOT in
49 CFR 382.111 to imposed other requirements to prevent alcohol misuse by Drivers, it is
mandatory that Drivers disclose to their supervisor by the end of the business day arrest and/or
convictions for all alcohol and/or drug related offenses committed while operating any motor
vehicle. This will allow the Borough to immediately remove from safety sensitive functions,
Drivers who have engaged in off — duty unsafe behavior related to alcohol or drug misuse (which
is directly related to their safety sensitive functions performed for the Borough ) to make
determinations as follows: 1) if the Driver is fit for duty; 2) if the Driver is still qualified under
DOT regulations to operate a CMV for the Borough ; 3) if the Driver is still insurable at standard
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rates under the Borough fleet policy; and 4) if the Driver can still meet the essential job functions
for the position of Driver. It is an Essential Job Function of every DOT regulated Driver that they
be qualified and licensed to operate a CMV without the use of a judicially ordered interlocking
device, or similar device as part of a diversion or conviction for an alcohol related offence.

PRE-DUTY DISCLOSURE OF ANY IMPAIRING EFFECT MEDICATION OR
SUBSTANCES 382.213

(a) No driver shall report for duty or remain on duty requiring the performance of safety-
sensitive functions when the driver uses any controlled substance, except when the use is
pursuant to the instructions of a licensed medical practitioner, as defined in 382.107, who has
advised the driver that the substance will not adversely affect the driver's ability to safely operate
a commercial motor vehicle.

(b) The Borough, having actual knowledge that a driver has used a controlled substance, shall
not permit the driver to perform or continue to perform a safety-sensitive function.

(c) The Borough may require a driver to inform the Borough of any therapeutic drug use.

All drivers of the Borough are required, as a safety rule and under DOT regulations, to pre-duty
disclosure that they are taking ANY impairing affect therapeutic drug, prescription medication
(including medical matijuana), over-the-counter medication, mind altering synthetic or designer
drugs or substances which may have an effect on their ability to safely operate a commercial
motor vehicle or the performance of safety-sensitive duties. It is an essential function of every
driver's position at the Borough to be able to work in a constant state of alertness and in a safe
manner. If the fact that the driver is taking an impairing effect drug, medication or substance is
not disclosed pre-duty by a driver, and the driver tests positive or is determined by the MRO to
be a potential safety risk due to a drug, medication or substance, that driver will be subject
to discipline, up to and including termination for violation of this safety rule. If disclosure is
made, the Borough, in accordance with its authority under 49 CFR Part 391.11(a), reserves the
right to send the driver for a Fitness-for-Duty evaluation to evaluate the medication and
its possible adverse effects on the driver's ability to safely operate a commercial motor vehicle or
the performance of other safety-sensitive duties. In determining whether the employee has a
legally valid prescription so as to constitute a legitimate medical explanation, consistent with the
Controlled Substances Act (CSA), the MRO will use the CSA standard when conducting his
medical review (49 CFR Part 40.137).
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In advance of the operation of a commercial motor vehicle, or the performance of other safety-
sensitive duties, or testing, drivers are strongly encouraged (and mandated by DOT Regulations)
to have their own doctor make an individualized assessment of any safety related risks of the
drug, medication or substance which they are taking, providing the doctor a copy of their job
description or specific duties, and having the doctor render an opinion on the safety related risks.
The driver need not disclose to their supervisor the drug, medication or substance, or the medical
condition involved, to fulfill this pre-duty disclosure obligation of this safety policy, but may do
so confidentially to the DER. All information provided will be kept separate from personnel files
and in a confidential manner by the DER. The MRO will make the final determination on the
driver's ability to safely operate a commercial motor vehicle or the safety related risks of any
particular drug, medication or substance, although the Borough shall make the final
determination on whether the driver is qualified to drive/operate a commercial motor vehicle.

CONTROLLED SUBSTANCES TESTING 382.215

No driver shall report for duty, remain on duty or perform a safety-sensitive function, if the
driver tests positive or has adulterated or substituted a test specimen for controlled substances.
The Borough, having actual knowledge that a driver has tested positive or has adulterated or
substituted a test specimen for controlled substances, shall not permit the driver to perform or
continue to perform safety-sensitive functions. In accordance with 49 CFR Part 40.171, when the
MRO has notified the driver that he or she has a verified positive drug test and/or refusal to test
because of adulteration or substitution, the driver has 72 hours from the time of notification to
request a test of the split specimen.

EMPLOYER RESPONSIBILITIES 382.217

No employer may allow, require, permit or authorize a driver to operate a commercial motor
vehicle during any period in which an employer determines that a driver is not in compliance
with the return-to-duty requirements in 49 CFR part 40, subpart O, after the occurrence of any of
the following events:

(a) The driver receives a positive, adulterated, or substituted drug test result conducted under
part 40;

(b) The driver receives an alcohol confirmation test result of 0.04 or higher alcohol
concentration conducted under part 40; _

(¢) The driver refused to submit to a test for drugs or alcohol required under § 382; or

(d) The driver used alcohol prior to a post-accident alcohol test in violation of § 382.209.

CONSEQUENCES OF CONDUCT PROHIBITED BY SECTION B Any driver who
engages in conduct prohibited by Section B of this policy will be subject to disciplinary action up
to and including termination.
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SECTION C - TESTS REQUIRED

TESTS REQUIRED

Required testing includes pre-employment (controlled substances required, alcohol at option of
the Borough), post-accident, random, and reasonable suspicion. Return-to-duty and follow-up-
testing is also required if the Borough allows a "positive" test employee to return to a safety-
sensitive function after the required evaluation by a Substance Abuse Professional and the
required rehabilitation.

THE BOROUGH RESERVES RIGHT TO CONDUCT NON-DOT DRUG AND
ALCOHOL TESTING

In addition to drug and alcohol testing conducted by the Borough pursuant to 49 CFR Part 40
and 49 CFR Part 382, the Borough reserves the independent authority to screen and/or test
employees under the Borough ’s Policy including, but not limited to, laboratory testing and point
of collection test (POCT) devices utilizing alternative body specimens including hair, urine and
oral fluid (saliva), for the detection of illegal drugs, prescription and over-the-counter
medications or substances which have an impairing affect and/or alcohol, taken by those who are
considered safety-sensitive employees, as may be permitted and/or restricted by applicable state
or local laws or regulations and applicable collective bargaining agreements. The term “illegal
use of drugs” includes any mind altering synthetic or designer drugs as well as any controlled or
scheduled substance not used in accordance with a health care provider’s lawful prescription for
the user. These collections will be performed in addition to, and not as a substitute for, DOT
regulated tests and these urine specimens will not be poured from or taken from the same
specimen collected for a DOT urine test or alcohol test [40.13] and will not be conducted using
DOT forms [40.47, 40.227]. This may also include a “zero tolerance” policy for the use of drugs
or alcohol.

PRE-EMPLOYMENT 382.301

(a) Prior to the first time a driver performs safety-sensitive functions for the Borough, the driver

shall undergo testing for controlled substances as a condition prior to being used, unless the
Borough uses the exception in paragraph (b) of this section. The Borough shall not allow a
driver, who the Borough intends to hire or use, to perform safety-sensitive functions unless the
Borough has received a controlled substances test result from the MRO or C/TPA indicating a
verified negative test result for that driver. The Borough shall require a re-collection of a urine
specimen on any pre-employment, return-to-duty and follow-up drug test if the result is negative-
dilute. The MRO has authority to direct the re-collection be observed. If the second test result is
also negative-dilute, the Borough shall accept the result as a negative test.

(b) The Borough is not required to administer a controlled substances test required by paragraph
(a) of this section if:

(1) The driver has participated in a controlled substances testing program that meets the
requirements of this policy within the previous 30 days; and

(2) While participating in that program, either--
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(i) Was tested for controlled substances within the past 6 months (from the date of
application with the Borough), or

(i) Participated in the random controlled substances testing program for the previous 12
months (from the date of application with the Borough); and

(3) The Borough ensures that no prior employer of the driver of whom the Borough has
knowledge has records of a violation of this policy or the controlled substances use rule of
another DOT agency within the previous six months,

(c) (1) If the Borough exercises the exception in paragraph (b) of this section, the Borough shall
contact the controlled substances testing program(s) in which the driver participates or
participated and shall obtain and retain from the testing program(s) the following
information:

(i) Name(s) and address(es) of the program(s).

(ii) Verification that the driver participates or participated in the program(s).
(iii)Verification that the program(s) conforms to part 40 of Federal regulations,

(iv) Verification that the driver is qualified under the rules of this policy, including that
the driver has not refused to be tested for controlled substances.

(v) The date the driver was last tested for controlled substances.

(vi) The results of any tests taken within the previous six months and any other violations
of Section B of this policy.

(2) If the Borough who uses, but does not employ a driver more than once a year to operate
commercial motor vehicles must obtain the information in paragraph (¢)(1) of this section at
least once every six months. The records prepared under this paragraph shall be maintained
in accordance with 382.401. If the Borough cannot verify that the driver is participating in a
controlled substances testing program in accordance with this policy and part 40 of Federal
regulations, the Borough shall conduct a pre-employment-controlled substances test.

(d) The Borough may, but is not required to, conduct pre-employment alcohol testing under this
policy. If the Borough chooses to conduct pre-employment alcohol testing, it must comply
with the following requirements:

(1) It must conduct a pre-employment alcohol test before the first performance of safety-
sensitive functions by every covered employee (whether a new employee or someone who
has transferred to a position involving the performance of safety-sensitive functions).

(2) It must treat all safety-sensitive employees performing safety-sensitive functions the same
for the purpose of pre-employment alcohol testing (i.e., it must not test some covered
employees and not others).

(3) It must conduct the pre-employment tests after making a contingent offer of employment
or transfer, subject to the employee passing the pre-employment alcohol test.

(4) It must conduct all pre-employment alcohol tests using the alcohol testing procedures of
49 CFR part 40 of Federal regulation.
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(5) It must not allow a covered employee to begin performing safety-sensitive functions
unless the result of the employee's test indicates an alcohol concentration of less than 0.04,

POST-ACCIDENT 382.303

(a) As soon as practicable following an occurrence involving a commercial motor vehicle
operating on a public road in commerce, the Borough shall test for alcohol for each of its
surviving drivers:

(1) Who was performing safety-sensitive functions with respect to the vehicle, if the accident
involved the loss of human life; or

(2) Who receives a citation within 8 hours of the occurrence under State or local law for a
moving traffic violation arising from the accident, if the accident involved:

(i) Bodily injury to any person who, as a result of the injury, immediately receives
medical treatment away from the scene of the accident; or

(ii) One or more motor vehicles incurring disabling damage as a result of the accident,
requiring the motor vehicle to be transported away from the scene by a tow truck or other
motor vehicle.

(b) As soon as practicable following an occurrence involving a commercial motor vehicle
operating on a public road in commerce, the Borough shall test for controlled substances for each
of its surviving drivers:

(1) Who was performing safety-sensitive functions with respect to the vehicle, if the accident
involved the loss of human life; or

(2) Who receives a citation within thirty-two hours of the occurrence under State or local law
for a moving traffic violation arising from the accident, if the accident involved:

(i) Bodily injury to any person who, as a result of the injury, immediately receives
medical treatment away from the scene of the accident; or

(i) One or more motor vehicles incurring disabling damage as a result of the accident,
requiring the motor vehicle to be transported away from the scene by a tow truck or other
motor vehicle.
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(c) The following table notes when a post-accident test is required to be conducted by paragraphs
(a)(1), (a)(2), (b)(1), and (b)(2) of this section:

Citation issued to  Test must be performed

Type of accident involved the CMV driver by the Borough
Human fatality YES YES

NO YES
Bodily injury with immediate medical YES YES
treatment away {rom the scene NO NO
Disabling damage to any motor YES YES
vehicle requiring tow away NO NO

-(d) (1) Alcohol tests, If a test required by this section is not administered within two hours
following the accident, the Borough shall prepare and maintain on file a record stating the
reasons the test was not prompily administered. If a test required by this section is not
administered within eight hours following the accident, the Borough shall cease attempts to
administer an alcohol test and shall prepare and maintain the same record. Records shall be
submitted to the FMCSA upon request.

(2) Controlled substance tests. If a test required by this section is not administered within 32
hours following the accident, the Borough shall cease attempts to administer a controlled
substances test, and prepare and maintain on file a record stating the reasons the test was not
promptly administered. Records shall be submitted to the FMCSA upon request.

(e) A driver who is subject to post-accident testing shall remain readily available for such testing
or may be deemed by the Borough to have refused to submit to testing. Nothing in this section
shall be construed to require the delay of necessary medical attention for injured people
following an accident or to prohibit a driver from leaving the scene of an accident for the period
necessary to obtain assistance in responding to the accident, or to obtain necessary emergency
medical care.

(f) The Borough shall provide drivers with necessary post-accident information, procedures and
instructions, prior to the driver operating a commercial motor vehicle, so that drivers will be able
to comply with the requirements of this section.

(g) (1) The results of a breath or blood test for the use of alcohol, conducted by Federal, State, or
local officials having independent authority for the test, shall be considered to meet the
requirements of this section, provided such tests conform to the applicable Federal, State or
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local alcohol testing requirements, and that the results of the tests are obtained by the
Borough.

(2) The results of a urine test for the use of controlled substances, conducted by Federal,
State, or local officials having independent authority for the test, shall be considered to meet
the requirements of this section, provided such tests conform to the applicable Federal, State
or local controlied substances testing requirements, and that the results of the tests are
obtained by the Borough.

(h) Exception. This section does not apply to:

(1) An occurrence involving only boarding or alighting from a stationary motor vehicle; or
(2) An occurrence involving only the loading or unloading of cargo; or

(3) An occurrence in the course of the operation of a passenger car or a multipurpose
passenger vehicle (as defined in 571.3) by the Borough unless the motor vehicle is
transporting passengers for hire or hazardous materials of a type and quantity that require the
motor vehicle to be marked or placarded in accordance with 177.823.

RANDOM 382.305

(a) The Borough shall comply with the requirements of this section. Every driver shall submit to
random alcohol and controlled substance testing as required in this section.

(b) (1) Except as provided in paragraphs (c) through (¢) of this section, the minimum annual

Q)

®

percentage rate for random alcohol testing shall be 10 percent of the average number of
driver positions.

(2) Except as provided in paragraphs (f) through (h) of this section, the minimum annual
percentage rate for random controlled substances testing shall be 25 percent of the average
number of driver positions.

(1) The selection of drivers for random alcohol and controlled substances testing shall be
made by a scientifically valid method, such as a random number table or a computer-based
random number generator that is matched with drivers' Social Security numbers, payroll
identification numbers, or other comparable identifying numbers.

(2) Each driver selected for random alcohol and controlled substances testing under the
selection process used, shall have an equal chance of being tested each time selections are
made.

(3) Each driver selected for testing shall be tested during the selection period.

(1) To calculate the total number of covered drivers eligible for random testing throughout
the year, the Borough, must add the total number of covered drivers eligible for testing
during each random testing period for the year and divide that total by the number of random
testing periods. Covered employees, and only covered employees, are to be in the Borough’s
random testing pool, and all covered drivers must be in the random pool. If the Borough
conducts random testing more often than once per month (e.g., daily, weekly, bi-weekly) the
Borough does not need to compute this total number of covered drivers® rate more than on a
once per month basis.

19




(2) The Borough may use a service agent (e.g., a C/TPA) to perform random selections and
covered drivers may be part of a larger random testing pool of covered employees. However,
the Borough must ensure that the service agent is testing at the appropriate percentage
established for FMCSA and that only covered employees are in the random testing pool

(k) (1) The Borough shall ensure that random alcohol and controlled substances tests conducted
under this policy are unannounced.
(2) The Borough shall ensure that the dates for administering random alcohol and controlled
substances tests are spread reasonably throughout the calendar year.

() The Bomugh shall require that each driver who is notified of selectlon for random alcohol
and/or controlled substances testing proceeds to the test site immediately; provided, however,
that if the driver is performing a safety-sensitive function, other than driving a commercial motor
vehicle, at the time of notification, the Borough shall instead ensure that the driver ceases to
perform the safety-sensitive function and proceeds to the testing site as soon as possible.

(m) A driver shall only be tested for alcohol while the driver is performing safety-sensitive
functions, just before the driver is to perform safety-sensitive functions, or just after the driver
has ceased performing such functions.

(n) If a given driver is subject to random alcohol or controlled substances testing under the
random alcohol or controlled substances testing rules of more than one DOT agency for the
Borough, the driver shall be subject to random alcohol and/or controlled substances testing at the
annual percentage rate established for the calendar year by the DOT agency regulating more than
50 percent of the driver's function.

(o) If the Borough is required to conduct random alcohol or controlled substances testing under
the alcohol or controlled substances testing rules of more than one DOT agency, the Borough
may-- '

(1) Establish separate pools for random selection, with each pool containing the DOT-
covered employees who are subject to testing at the same required minimum annual
percentage rate; or

(2) Randomly select such employees for testing at the highest minimum annual percentage
rate established for the calendar year by any DOT agency to which the Borough is subject.

REASONABLE SUSPICION 382.307

(a) The Borough shall require a driver to submit to an alcohol test when the Borough has
reasonable suspicion to believe that the driver has violated the prohibitions of Section B of this
policy concerning alcohol. The Borough’s determination that reasonable suspicion exists to
require the driver to undergo an alcohol test must be based on specific, contemporaneous,
articulable observations concerning the appearance, behavior, speech or body odors of the driver.

(b) The Borough shall require a driver to submit to a controlled substances test when there is
reasonable suspicion to believe that the driver has violated the prohibitions of Section B of this
policy concerning controlled substances. The Borough’s determination that reasonable suspicion
exists to require the driver to undergo a controlled substances test must be based on specific,
contemporaneous, articulable observations concerning the appearance, behavior, speech or body-
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odors of the driver. The observations may include indications of the chronic and withdrawal
effects of controlled substances.

(c) The required observations for alcohol and/or controlled substances reasonable suspicion
testing shall be made by a supervisor or an official of the Borough who is trained in accordance
with 382.603. The person who makes the determination that reasonable suspicion exists to
conduct an alcohol test shall not conduct the alcohol test of the driver. If the employee insists on
driving, the proper local Police authority should be notified that an employee, who we believe
may be under the influence of a drug or alcohol, is leaving the Borough premises driving a motor
vehicle.

(d) Alcohol testing is authorized by DOT/FMCSA regulations only if the observations required
by paragraph (a) of this section are made during, just preceding, or just after the period of the
work day that the driver is required to be in compliance with the Federal regulation. A driver
may be directed by the Borough to only undergo reasonable suspicion alcohol testing while the
driver is performing safety-sensitive functions, just before the driver is to perform safety-
sensitive functions, or just after the driver has ceased performing such functions.

(e) (1) If an alcohol test required by DOT/FMCSA regulations is not administered within two (2)
hours following the determination under paragraph (a) of this section, the Borough shall
prepare and maintain on file a record stating the reasons the alcohol test was not promptly
administered. If an alcohol test required by DOT/FMCSA regulations is not administered
within eight (8) hours following the determination under paragraph (a) of this section, the
Borough shall cease attempts to administer an alcohol test and shall state in the record the
reasons for not administering the test.

(2) Notwithstanding the absence of a reasonable suspicion alcohol test under DOT/FMCSA
regulations, no driver shall report for duty or remain on duty requiring the performance of
safety-sensitive functions while the driver is under the influence of or impaired by alcohol, as
shown by the behavioral, speech, and performance indicators of alcohol misuse, nor shall the
Borough permit the driver to perform or continue to perform safety-sensitive functions, until:

(i) An alcohol test is administered and the driver's alcohol concentration measures less
than 0.02; or

(ii)Twenty four (24) hours have elapsed following the determination under paragraph (a)
of this section that there is reasonable suspicion to believe that the driver has violated the
prohibitions in this policy concerning the use of alcohol.

(3) Except as provided in paragraph (e)(2) of this section, the Borough shall take no action
under this policy against a driver based solely on the driver's behavior and appearance, with
respect to alcohol use, in the absence of an alcohol test. This does not prohibit the Borough
with independent authority of DOT/FMCSA regulations from taking any action otherwise
consistent with law.
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(f) A written record shall be made of the observations leading to an alcohol or controlled
substances reasonable suspicion test, and signed by the supervisor or an official of the Borough
who made the observations, with 24 hours of the observed behavior or before the results of the
alcohol or controlled substances tests are released, whichever is earlier.

RETURN-TO-DUTY 382.309

The requirements for return-to-duty testing must be performed in accordance with 49 CFR part
40, Subpart O, including that such tests will be collected under direct observation.

FOLLOW-UP 382.311

The requirements for follow-up testing must be performed in accordance with 49 CFR part 40,
Subpart O, including that such tests will be collected under direct observation,
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SECTION D - HANDLING OF TEST
RESULTS, RECORD RETENTION AND
CONFIDENTIALITY

RETENTION OF RECORDS 382.401

(a) General requirement. The Borough shall maintain records of its alcohol misuse and controlled
substances use prevention programs as provided in this section. The records shall be maintained
in a secure location with controlled access.

(b) Period of retention. The Borough shall maintain the records in accordance with the following
schedule:

(1) Five years. The following records shall be maintained for a minimum of five years:

(i) Records of driver alcohol test results indicating an alcohol concentration of 0.02 or
greater,

(i) Records of driver verified positive controlled substances test results,

(iii) Documentation of refusals to take required alcohol and/or confrolled substances tests,
(iv) Driver evaluation and referrals,

(v) Calibration documentation,

(vi) Records related to the administration of the alcohol and controlled substances testing
programs,

(vii) Records related to the administration of the alcohol and controlled substances testing
program, including records of all driver violations, and

(viii) A copy of each annual calendar year summary required by 382.403.

(2) Two years. Records related to the alcohol and controlled substances collection process
(except calibration of evidential breath testing devices).

(3) One year. Records of negative and canceled controlled substances test results (as defined
in part 40 of Federal regulations) and alcohol test results with a concentration of less than
0,02 shall be maintained for a minimum of one year.

(4) Indefinite period. Records related to the education and training of breath alcohol
technicians, screening test technicians, supervisors, and drivers shall be maintained by the
Borough while the individual performs the functions which require the training and for two
years after ceasing to perform those functions.
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(6) Types of records. The following specific records shall be maintained. “Documents
generated” are documents that may have to be prepared under a requirement of Federal
regulations and this policy. If the record is required to be prepared, it must be maintained.

(1) Records related to the collection process:
(i) Collection logbooks, if used,
(ii) Documents relating to the random selection process,
(iii) Calibration documentation for evidential breath testing devices,
(iv) Documentation of breath alcohol technician training,

(v) Documents generated in connection with decisions to administer reasonable
suspicion alcohol or controlled substances tests,

(vi) Documents generated in connection with decisions on post-accident tests,

(vil) Documents verifying existence of a medical explanation of the inability of a driver
to provide adequate breath or to provide a urine specimen for testing and

(viii) A copy of each annual calendar year summary as required by 332.403.
(2) Records related to a driver’s test results:
(i) The Borough’s copy of the alcohol test form, including the results of the test,

(i) The Borough’s copy of the controlled substances test chain of custody and control
form,

(iii) Documents sent by the MRO to the Borough, including those required by part 40,
Subpart G,

(iv) Documents related to the refusal of any driver to submit to an alcohol or controlled
substances test required by this policy and

(v) Documents presented by a driver to dispute the result of an alcohol or controlled
substances test administered under this policy.

(vi) Documents generated in connection with verifications of prior employers' alcohol or
controlled substances test results that the Borough:

(A) Must obtain in connection with the exception contained in 382.301 of this policy,
and

(B) Must obtain as required by 382.413,
(3) Records related to other violations of this policy.
(4) Records related to evaluations:

(i) Records pertaining to a determination by a substance abuse professmnal concerning
a driver’s need for assistance and

24




(ii) Records concerning a driver’s compliance with recommendations of the substance -
abuse professional.

(5) Records related to education and training:

(i) Materials on alcohol misuse and controlled substances use awareness, including a
copy of the Borough’s policy on alcohol misuse and controlled substances use,

(i) Documentation of compliance with requirements of 382.601, including the driver’s
signed receipt of education materials,

(iii) Documentation of training provided to supervisors for the purpose of qualifying the
supervisors to make a determination concerning the need for alcohol and/or controlled
substances testing based on reasonable suspicion,

(iv) Documentation of training for breath alcohol technicians as required by 40.213(a),
and

(v) Certification that any training conducted under these Federal Regulations complies
with requirements for such training.

(6) Administrative records related to alcohol and controlled substances testing:

(i) Agreements with collection site facilities, laboratories, breath alcohol technicians,
screening test technicians, medical review officets, and consortia and/or with a C/TPA,

(ii) Names and positions of officials and their role in the Borough’s alcohol and
controlled substances testing program(s),

(iii) Semi-annual laboratory statistical summaries of urinalysis required by 40.111 (a) of
Federal regulations and

(iv) The Borough’s alcohol and controlled substances testing policy and procedures.

(d) Location of records, All records required by this policy shall be maintained as required by
390,31 and shall be made available for inspection at the Borough’s principal place of business
within two business days after a request has been made by an authorized representative of the
FMCSA.

REPORTING OF RESULTS IN A MANAGEMENT INFORMATION SYSTEM 382.403

(a) The Borough shall prepare and maintain a summary of the results of its alcohol and
controlled substances testing programs performed under this part during the previous calendar
year, when requested by the Secretary of Transportation, any DOT agency, or any State or local
officials with regulatory authority over the Borough or any of its drivers.

(b) If the Borough is notified, during the month of January, of a request by the Federal Motor
Carrier Safety Administration to report the Borough’s annuval calendar year summary
information, the Borough shall prepare and submit the report to the FMCSA by March 15 of that
year. The Borough shall ensure that the annual summary report is accurate and received by
March 15 at the location that the FMCSA specifies in its request. The Borough must use the
Management Information System (MIS) form and instructions as required by 49 CFR part 40 (at
Sec. 40.26 and appendix H to part 40). The Borough may also use the electronic version of the
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MIS form provided by the DOT. The Administrator may designate means (c.g., electronic
program transmitted via the Internet), other than hard-copy, for MIS form submission. For
information on the electronic version of the form, see:

http://www.fmcesa.dot.gov/safetyprogs/drugs/engtesting.htm.,

You must use the form at appendix H to this part. You may also view and download the updated
(1.01.2018) instructions at the DOT’s website: (https://www.transportation.gov/odape). You
must submit the MIS report in accordance with rule requirements (e.g., dates for submission,
selection of companies required to submit, and method of reporting) established by the DOT
agency regulating your operation.

(c) When the report is submitted to the FMCSA by mail or electronic transmission, the
information requested shall be typed, except for the signature of the certifying official. The
Borough shall ensure the accuracy and timeliness of each report submitted by the Borough or a
consortium.

(d) If the Borough has a covered employee who performs multi-DOT agency functions (e.g., an
employee drives a commercial motor vehicle and performs pipeline maintenance duties for the
Borough), then that employee shall be counted only on the MIS report for the DOT agency under
which he or she is randomly tested. Normally, this will be the DOT agency under which the
employee performs more than 50% of his or her duties. The Borough may have to explain the
testing data for these employees in the event of a DOT agency inspection or audit.

(e) A service agent (e.g., Consortia/Third party administrator as defined in 49 CFR 382.107) may
prepare the MIS report on behalf of the Borough. However, the Borough official (e.g.,
Designated employer representative) must certify the accuracy and completeness of the MIS
report, no matter who prepares it.

ACCESS TO FACILITIES AND RECORDS 382.405

(a) Except as required by law or expressly authorized or required, the Borough shall not release
driver information that is contained in records required to be maintained under 382.401.

(b) A driver is entitled, upon written request, to obtain copies of any records pertaining to the
driver’s use of alcohol or controlled substances, including any records pertaining to his/her
alcoho] or controlled substances tests. The Borough will promptly provide the records requested
by the driver. Access to a driver’s records shall not be contingent upon payment for records
other than those specifically requested.

(c) The Borough shall permit access to all facilities utilized in complying with the requirements
of this policy to the Secretary of Transportation, any DOT agency, or any State or local officials
with regulatory authority over the Borough or any of its drivers.

(d) The Borough and each service agent who maintains records for an employer, must make
available copies of all results for DOT alcohol and/or controlled substances testing conducted by
the Borough and any other information pertaining to the Borough’s alcohol misuse and/or
controlled substances use prevention program when requested by the Secretary of
Transportation, any DOT agency, or any State or local officials with regulatory authority over
the Borough or any of its drivers.
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(e) When requested by the National Transportation Safety Board as a part of a crash
investigation:

(i) The Borough must disclose information related to the Borough’s administration of a
post-accident alcohol and/or a controlled substances test administered following the crash
under investigation; and

(ii) FMCSA will provide access to information in the Clearinghouse (once established)
concerning drivers who are involved with the crash under investigation.

(f) When requested by the National Transportation Safety Board as part of an accident
investigation, the Borough shall disclose information related to the Borough’s administration of a
post-accident alcohol and/or controlled substances test administered following the accident under
investigation.

(g) Records shall be made available to a subsequent employer upon receipt of a written request
from a driver. Disclosure by the subsequent employer is permitted only as expressly authorized
by the terms of the driver’s request.

(h) The Borough may disclose information required to be maintained under this policy pertaining
to a driver to the decision maker in a lawsuit, grievance, or administrative proceeding initiated by
or on behalf of the individual, and arising from a positive DOT drug or alcohol test or a refusal to
test (including, but not limited to, adulterated or substituted test results) of this policy (including,
but not limited to, a worker’s compensation, unemployment compensation, or other proceeding
relating to a benefit sought).

(i) The Borough shall release information regarding a driver’s records as directed by the specific
written consent of the driver authorizing release of the information to an identified person.
Release of such information by the person receiving the information is permitted only in
accordance with the terms of the employee’s specific written consent as outlined in 49 CFR part
40.321(b).

MIEDICAL REVIEW OFFICER NOTIFICATIONS TO THE BOROUGH 382.407

The medical review officer shall report the results of controlled substances tests to the Borough
in accordance with the requirements of 49 CFR part 40, Subpart G.

MEDICAL REVIEW OFFICER RECORD RETENTION FOR CONTROLLED
SUBSTANCES 382.409

(a) A medical review officer or third party administrator shall maintain all dated records and
notifications, identified by individual, for a minimum of five (5) years for verified positive
controlled substances test results.

(b) A medical review officer or third party administrator shall maintain all dated records and
notifications, identified by individual, for a minimum or one (1) year for negative and canceled
controlled substances test results.

(c) No person may obtain the individual controlled substances test results tetained by a medical
review officer (MRO as defined in § 40.3) or a consortium/third party administrator (C/TPA as
defined in 382.107), and no MRO or C/TPA may release the individual controlled substances test
results of any driver to any person, without first obtaining a specific, written authorization from
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the tested driver. Nothing in this paragraph {(c) shall prohibit a MRO or a C/TPA from releasing
to the employer, the Clearinghouse (once established), or to the Secretary of Transportation, any
DOT agency, or any State or local officials with regulatory authority over the controlled
substances and alcohol testing program under this part, the information delineated in part 40,
subpart G.

EMPLOYER NOTIFICATIONS 382.411

(a) The Borough shall notify a driver of the results of a pre-employment-controlled substances
test conducted under this policy, if the driver applicant requests such results within 60 calendar
days of being notified of the disposition of the employment application. The Borough shall
notify a driver of the results of random, reasonable suspicion and post-accident tests for
controlled substances conducted under this policy if the test results are verified positive. The
Borough shall also inform the driver which controlled substance or substances were verified as
positive.

(b) The designated employer representative (DER) shall make reasonable efforts to contact and
request each driver who submitted a specimen under this policy, regardless of the driver’s
employment status, to contact and discuss the results of the controlled substances test with a
medical review officer who has been unable to contact the driver.

(c) The designated employer representative (DER) shall immediately notify the medical review
officer that the driver has been notified to contact the medical review officer within 24 hours,

INQUIRIES FOR ALCOHOL AND CONTROLLED SUBSTANCES INFORMATION
FROM PREVIOUS EMPLOYERS 382.413

(a) The Borough must request alcohol and controlled substances information from previous
employets in accordance with the requirements of § 40.25, except that the Borough must request
information from all DOT-regulated employers that employed the driver within the previous 3
years and the scope of the information requested must date back 3 years.

(b} As of January 6, 2023, employers must use the Drug and Alcohol Clearinghouse in
accordance with § 382.701(a) to comply with the requirements of § 40.25 of this title with
respect to FMCSA-regulated employers. Exception: When an employee who is subject to
follow-up testing has not successfully completed all follow-up tests, employers must request the
previous employer’s follow-up testing plan directly from the previous employer in accordance
with § 40.25(b)(5).

(¢) If an applicant was subject to an alcohol and controlled substance testing program under the
requirements of a DOT Agency other than FMCSA, the Borough must request the alcohol and
controlled substances information required under this section and § 40.25 directly from those
employers regulated by a DOT Agency other than FMCSA.

NOTIFICATION TO EMPLOYERS OF A CONTROLLED SUBSTANCES OR
ALCOHOL TESTING PROGRAM VIOLATION 382.415

Each person holding a commercial driver’s license and subject to the DOT controlled substances
and alcohol testing requirements under § 382 who has violated the alcohol and controlled
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substances prohibitions under part 40 or under § 382 without complying with the requirements of
part 40, subpart O, must notify in writing all current employers of such violation(s). The driver is
not required to provide notification to the employer that administered the test or documented the
circumstances that gave rise to the violation. The notification must be made before the end of the
business day following the day the employee received notice of the violation, or prior to
performing any safety-sensitive function, whichever comes first.
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SECTION E - CONSEQUENCES FOR
DRIVERS ENGAGING IN SUBSTANCE
USE-RELATED CONDUCT

- REMOVAL FROM SAFETY-SENSITIVE FUNCTION 382.501

(a) Except as provided in Section F of this policy, no driver shall perform safety-sensitive
functions, including driving a commercial motor vehicle, if the driver has engaged in conduct
prohibited by Section B of this policy or an alcohol or controlled substances rule of another DOT
agency. ‘

(b) The Borough shall not permit any driver to perform safety-sensitive functions, including
driving a commercial motor vehicle, if the Borough has determined that the driver has violated
this policy.

(c) For the purposes of DOT/FMCSA regulations, commercial motor vehicle means a
commercial motor vehicle in commerce as defined in 382.107 and a commercial motor vehicle in
interstate commerce as defined in part 390.

REQUIRED EVALUATION AND TESTING 382.503

No driver who has engaged in conduct prohibited by Section B of this policy shall perform
safety-sensitive functions, including driving a commercial motor vehicle, unless the driver has
met the requirements of 49 CFR part 40, Subpart O. The Borough shall not permit a driver who
has engaged in conduct prohibited by Section B of this policy to perform safety-sensitive
functions, including driving a commercial motor vehicle, unless the driver has met the
requirements of 49 CFR part 40, Subpart O.

OTHER ALL.COHOL-RELATED CONDUCT 382.505

(a) No driver tested under the provisions of Section C of this policy who is found to have an
alcohol concentration of 0.02 or greater but less than 0.04 shall perform or continue to perform
safety-sensitive functions for the Borough, including driving a commercial motor vehicle, nor
shall the Borough permit the driver to perform or continue to perform safety-sensitive functions,
until the start of the driver’s next regularly scheduled duty period, but not less than 24 hours
following administration of the test.

(b) Except as provided in paragraph (a) of this section, the Borough shall not take any action
under this policy against a driver based solely on test results showing an alcohol concentration
less than 0.04. This does not prohibit the Borough with authority independent of this policy from
taking any action otherwise consistent with law.

The use or possession of alcoholic beverages while on the Borough’s propeity, or in any of the
Borough’s vehicle, or on the Borough’s time, including breaks or lunch, paid or unpaid, on any
shift, is strictly prohibited.
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Employees who are not at work, but who could be called out are expected to be fit for duty upon
reporting for work. If an employee is under the influence of alcohol, the employee must notify
~ the Borough’s personnel when contacted. Failure to advise the Borough of alcohol consumption
may result in disciplinary action. If a covered employee is perceived to be under the influence of
alcohol when reporting to work after being called in, the employee’s supervisor must be notified.

The supervisor must objectively observe the employee’s behavior and if possible, substantiate
the behavior with a second supervisor. Supervisors must have received training in alcohol and/or
substance abuse detection. The supervisor must follow procedures outlined in the policy. If a
determination to test for reasonable suspicion is made, the employee is immediately removed
from safety-sensitive duties and the DER is contacted.

PENALTIES 382.507

The Borough and/or driver who violates the FMCSA requirements of § 382 and/or 49 CFR part
40 shall be subject to the civil and/or criminal penalty provisions of 49 U.S.C. Section 521(b).
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SECTION F — ALCOHOL MISUSE AND
CONTROLLED SUBSTANCES USE
INFORMATION, TRAINING, AND

REFERRAL

THE BOROUGH’S OBLIGATION TO PROMULGATE A POLICY ON THE MISUSE
OF ALCOHOL AND USE OF CONTROLLED SUBSTANCES. 382.601

(a) General requirements. The Borough shall provide educational materials that explain the
requirements of this policy and the Borough’s policies and procedures with respect to meeting
the FMCSA alcohol and drug testing requirements.

(1) The Borough shall ensure that a copy of these materials is distributed to each driver prior
to the start of alcohol and controlled substances testing under this policy and to each driver
subsequently hired or transferred into a position requiring driving a commercial motor
vehicle.

(2) The Borough shall provide written notice to representatives of employee organizations of
the availability of this information.

(b) Required content. The materials to be made available to drivers shall include detailed
discussion of at least the following:

(1) The identity of the person designated by the Borough to answer driver questions about the
materials’

(2) The categories of drivers who are subject to the provisions of this policy;

(3) Sufficient information about the safety-sensitive functions performed by those drivers to
make clear what period of the work day the driver is required to be in compliance with the
policy;

(4) Specific information concerning driver conduct that is prohibited by this policy;

(5) The circumstances under which a driver will be tested for alcohol and/or controlled
substances under this policy including post-accident testing under 382.303(d);

(6) The procedures that will be used to test for the presence of alcohol and controlled
substances, protect the driver and the integrity of the testing process, safeguard the validity of
the test results, and ensure that those results are attributed to the correct driver, including
post-accident information, procedures and instructions required by 382.303(d); (49 CFR part
40)

(7) The requitement that a driver submit to alcohol and confrolled substances fests
administered in accordance with this policy;
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(8) An explanation of what constitutes a refusal to submit to an alcohol or controlled
substances test and the attendant consequences,

(9) The consequences for drivers found to have violated Section B of this policy, including
the requirement that the driver be removed immediately from safety-sensitive functions, and
the procedures under 49 CFR part 40, Subpart O;

(10) The consequences for drivers found to have an alcohol concentration of 0.02 or greater
but less that 0.04;

(11) Information concerning the effects of alcohol and controlled substances use on an
individual’s health, work, and personal life; signs and symptoms of an alcohol or a controlled
substances problem (the driver’s or a coworker’s); and available methods of intervening
when an alcohol or a controlled substances problem is suspected, including confrontation,
referral to any employee assistance program and/or referral to management;

(c) The requirement that the following personal information collected and maintained under this
part shall be reported to the Clearinghouse (once established):

(1) A verified positive, adulterated, or substituted drug test result;
(2) An alcohol confirmation fest with a concentration of 0.04 or higher;
(3) A refusal to submit to any test required by subpart C;
(4) An employer’s report of actual knowledge, as defined at § 382.107:
(5) On-duty alcohol use pursuant to § 382.205;
{(6) Pre-duty alcohol use pursuant fo § 382.207;
(7) Alcohol use following an accident pursuant to § 382.209; and
(8) Controlled substance use pursuant to § 382.213;

(9) A substance abuse professional (SAP as defined in § 40.3 of this title) report of
the successful completion of the return-to-duty process;

(10) A negative return-to-duty test; and
(11)  Anemployer’s report of completion of follow-up testing.

(d) Optional provision. The materials supplied to drivers may also include information on the
Borough’s additional policies with respect to the use or possession of alcohol or controlled
substances, including any consequences for a driver found to have a specified alcohol or
controlled substances level, that are based on the Borough’s authority independent of Federal
regulation. Any such additional policies or consequences must be clearly and obviously
described as being based on independent authority.

(e) Certificate of receipt. The Borough shall ensure that each driver is required to sign a
statement certifying that he/she has received a copy of these materials described in this section.
The Borough shall maintain the original of the signed certificate and may provide a copy of the
certificate to the driver.
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TRAINING FOR SUPERVISORS 382.603

The Borough shall ensure that all persons designated to supervise drivers receive at least 60
minutes of training on alcohol misuse and receive at least an additional 60 minutes of training on
controlled substances use. The training will be used by the supervisors to determine whether
reasonable suspicion exists to require a driver to undergo testing under § 382.307. The training
shall include the physical, behavioral, speech, and performance indicators of probable alcohol
misuse and use of controlled substances. Recurrent training for supervisory personnel is not
required.

REFERRAL, EVALUATION, AND TREATMENT 382.605

The requitements for referral, evaluation, and (reatment must be performed in accordance with
49 CFR part 40, Subpart O.
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SECTION G — REQUIREMENTS AND
PROCEDURES FOR IMPLEMENTATION OF
THE COMMERCIAL DRIVER’S LICENSE
DRUG AND ALCOHOL CLEARINGHOUSE

The purpose of the Borough Policy update in advance of the Compliance Date of January 6,
2020 as mandated by § 382.601: 1) is part of the Borough ’s efforts to meet its Employer
Obligation to Promulgate a Policy on the Misuse of Alcohol and Use of Controlled Substance; 2)
to publish educational materials to drivers about the Clearinghouse and other regulatory changes
contained in the Final Rule issued December 5, 2016; and 3) to notify drivers that drug and
alcohol test information will be reported to the Clearinghouse beginning January 6, 2020 so as to
encourage drivers to seek substance abuse treatment if they currently have a problem with the
misuse of alcohol and/or use of controlled substance(s).

DRUG AND ALCOHOL CLEARINGHOUSE 382.701
(a) Pre-employment query required.

(1) Employers must not employ a driver subject to controlled substances and alcohol
testing to perform a safety-sensitive function without first conducting a pre-employment
query of the Clearinghouse to obtain information about whether the driver has a verified
positive, adulterated, or substituted controlled substances test result, has an alcohol
confirmation test with a concentration of 0.04 or higher; has refused to submit to a test in
violation of § 382.211; or that an employer has reported actual knowledge, as defined at §
382.107, that the driver used alcohol on duty in violation of § 382.205, used alcohol
before duty in violation of § 382,207, used alcohol following an accident in violation of §
382.209, or used a confrolled substance, in violation of § 382.213.

(2) The Borough must conduct a full query under this section, which releases information
in the Clearinghouse to an employer and requires that the individual driver give specific
consent. '

(b) Annual query required.

(1) The Borough must conduct a query of the Clearinghouse at least once per year for
information for all employee’s subject to controlled substance and alcohol testing under
382, to determine whether information exists in the Clearinghouse about those
employees.

(2) In lieu of a full query, as described in paragraph (a)(2) of 382.701, the Borough may
obtain the individual driver’s consent to conduct a limited query to satisfy the annual
query requirement in paragraph (b)(1) of this section. The limited query will tell the
Borough whether there is information about the individual driver in the Cleatinghouse,
but will not release that information to the Borough. The individual driver may give
consent to conduct limited queries that is effective for more than one year.
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(3) If the limited query shows that information exists in the Clearinghouse about the
individual driver, the employer must conduct a full query, in accordance with paragraph
(a)(2) of 382.701, within 24 hours of conducting the limited query. If the employer fails
to conduct a full query within 24 hours, the employer must not allow the driver to
continue to perform any safety-sensitive function until the employer conducts the full
query and the fresults confirm that the driver’s Clearinghouse record contains no
prohibitions as defined in paragraph (d) of 382.701.

(c) Employer notification. If any information described in paragraph (a) of 382.701 is entered
into the Clearinghouse about a driver during the 30-day period immediately following an
employer conducting a query of that driver’s records, FMCSA will notify the employer.

(d) Prohibition. No employer may allow a driver to perform any safety-sensitive function if the
results of a Clearinghouse query demonstrate that the driver has a verified positive, adulterated,
‘ot substituted controlled substances test result; has an alcohol confirmation test with a
concentration of 0.04 or higher; has refused fo submit to a test in violation of § 382.211; or that
an employer has reported actual knowledge, as defined at

§ 382.107, that the driver used alcohol on duty in violation of § 382.205, used alcohol before
duty in violation of § 382.207, used alcohol following an accident in violation of § 382.209, or
used a controlled substance in violation of § 382.213, except where a query of the Clearinghouse
demonstrates:

(1) That the driver has successfully completed the SAP evaluation, referral, and
education/treatment process set forth in part 40, subpart O, of this title; achieves a
negative return-to-duty test result; and completes the follow-up testing plan prescribed by
the SAP.

(2) That, if the driver has not completed all follow-up tests as prescribed by the SAP in
accordance with § 40.307 and specified in the SAP report required by § 40.311, the driver
has completed the SAP evaluation, referral, and education/treatment process set forth in
part 40, subpart O, and achieves a negative return-to-duty test result, and the employer
assumes the responsibility for managing the follow-up testing process associated with the
testing violation.

(e) Recordkeeping required. Employers must retain for 3 years a record of cach query and all
information received in response to each query made under this section. As of January 6, 2023,
an employer who maintains a valid registration fulfills this requirement,

DRIVER CONSENT TO PERMIT ACCESS TO INFORMATION IN THE
CLEARINGHOUSE 382.703

(2) No employer may query the Clearinghouse to determine whether a record exists for any
particular driver without first obtaining that driver’s written or electronic consent. The employer
conducting the search must retain the consent for 3 years from the date of the last query.

(b) Before the Borough may access information contained in the driver’s Clearinghouse record,
the driver must submit electronic consent through the Clearinghouse granting the employer
access to the following specific records:
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(1) A verified positive, adulterated, or substituted controlled substances test result;
(2) An alcohol confirmation test with a concentration of 0.04 or higher;
(3) A refusal to submit to a test in violation of § 382.211;
(4) An employer’s report of actual knowledge, as defined at § 382.107, of:
(1) On duty alcohol use pursuant to § 382.205;
(ii) Pre-duty alcohol use pursuant to § 382.207;
(iii) Alcohol use following an accident pursuant to § 382.209; and
(iv) Controlled substance use pursuant to § 382.213;
(5) A SAP report of the successful completion of the return-to-duty process;
(6) A negative return-to-duty test; and
(7) An employer’s report of completion of follow-up testing.

(c) No employer may permit a driver to perform a safety-sensitive function if the driver refuses
to grant the consent required by paragraphs (a) and (b) of 382,703.

(d) A driver granting consent under 382.703 must provide consent electronically to the Agency
through the Clearinghouse prior to release of information to an employer in accordance with §
382.701(a)2) or (b)(3).

(e) A driver granting consent under this section grants consent for the Agency to release
information to an employer in accordance with § 382.701(c).

REPORTING TO THE CLEARINGHOUSE 382.705
(a) MRO:s.

(1) Within 2 business days of making a determination or verification, MROs must report
the following information about a driver to the Clearinghouse:

(i) Verified positive, adulterated, or substituted controlled substances test results;

(ii) Refusal-to-test determination by the MRO in accordance with 49 CFR
40.191(a)(5), (7), and (11), (b), and (d)(2).

(2) MROs must provide the following information for each controlled substances test
result specified in paragraph (a)}(1) of this section:

(1) Reason for the test;

(i) Federal Drug Testing Custody and Control Form specimen ID number;
(iii) Driver’s name, date of birth, and CDL number and State of issuance;
(iv) Employer’s name, address, and USDOT number, if applicable;

(v) Date of the test;
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(vi) Date of the verified result; and

(vil) Test result. The test result must be one of the following:
(A) Positive (including the controlled substance(s) identified);
(B) Refusal to test; adulterated,
(C) Refusal to test: substituted; or

(D) Refusal to provide a sufficient specimen after the MRO makes a
determination, in accordance with § 40.193 of this title, that the employee does
not have a medical condition that has, or with a high degree of probability could
have, precluded the employee from providing a sufficient amount of urine. Under
this subpart a refusal would also include a refusal to undergo a medical
examination or evaluation to substantiate a qualifying medical condition.

(3) Within 1 business day of making any change to the results report in accordance with
paragraph (a)(1) of this section, a MRO must report that changed result to the
Clearinghouse.

(b) Employers.

(1) Employers must report the following information about a driver to the Clearinghouse
by the close of the third business day following the date on which they obtained that
information:

greater; -

(i) An alcohol confirmation test result with an alcohol concentration of 0.04 or

(i) A negative return-to-duty test result;
(iii) A refusal to take an alcohol test pursuant to 49 CFR 40.261;

(iv) A refusal fo test determination made in accordance with 49 CFR 40.191(a)(1)
through (4), (a)(6), (a)(8) through (11), or (d)(1}, but in the case of a refusal to test
under (a)(11), the employer may report only those admissions made to the
specimen collector; and

(v) A report that the driver has successfully completed all follow-up tests as
prescribed in the SAP report in accordance with §§ 40.307, 40.309, and 40.311 of
this title.

(2) The information required to be reported under paragraph (b)(1) of this section must

include, as applicable:

(1) Reason for the test;

(ii) Driver’s name, date of birth, and CDL number and State of issuance;
(i) Employer name, address, and USDOT number;

(iv) Date of the test;
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(v) Date the result was reported; and
(vi) Test result. The test result must be one of the following:

(A) Negative (only required for return-to-duty tests administered in
accordance with § 382.309);.

(B) Positive; or
(C) Refusal to take a test.

(3) For each report of a violation of 49 CFR 40.261(a)(1) or 40.191(a)(1), the
employer must report the following information:

(i) Documentation, including, but not limited to, electronic mail or other
contemporaneous record of the time and date the driver was notified to appear at a
testing site; and the time, date and testing site location at which the employee was
directed to appear, or an affidavit providing evidence of such notification;

(ii) Documentation, including, but not limited to, electronic mail or other
correspondence, or an affidavit, indicating the date the employee was terminated
or resigned (if applicable);

(i) Documentation, including, but not limited to, electronic mail or other
correspondence, or an affidavit, showing that the C/TPA reporting the violation
was designated as a service agent for an employer who employs himself/herself as
a driver pursuant to paragraph (b)(6) of this section when the reported refusal
occurred (if applicable); and

(iv) Documentation, including a certificate of service or other evidence, showing
that the employer provided the employee with all documentation reported under
paragraph (b)(3) of this section.

(4) Employers must report the following violations by the close of the third business day
following the date on which the employer obtains actual knowledge, as defined at §
382.107, of:

(1) On-duty alcohol use pursuant to § 382.205;

(i1) Pre-duty alcohol use pursuant to § 382.207,

(iii) Alcohol use following an accident pursuant to § 382.209; and
(iv) Controlled substance use pursuant to § 382.213.

(5) For each violation in paragraph (b)(4) of this section, the employer must report the
following information:

(i) Driver’s name, date of birth, CDL number and State of issuance;
(ii) Employer name, address, and USDOT number, if applicable;

(iii) Date the employer obtained actual knowledge of the violation;
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(iv) Witnesses to the violation, if any, including contact information;
(v) Description of the violation;

(vi) Evidence supporting each fact alleged in the description of the violation
required under paragraph (b)(4) of this section, which may include, but is not
limited to, affidavits, photographs, video or audio recordings, employee
statements (other than admissions pursuant to § 382.121), correspondence, or
other documentation; and

(vii) A certificate of service or other evidence showing that the employer provided
-the employee with all information reported under paragraph (b)(4) of this section.

(6) An employer who employs himself/herself as a driver must designate a C/TPA to
comply with the employer requirements in paragraph (b) of this section related to his or
her own alcohol and controlled substances use.

(c) C/TPAs. Any employer may designate a C/TPA to perform the employer requirements in
paragraph (b) of this section. Regardless of whether it uses a C/TPA to perform its requirements,
the employer retains ultimate responsibility for compliance with this section. Exception: an
employer does not retain responsibility where the C/TPA is designated to comply with employer
requirements as described in paragraph (b)(6) of 382.705.

(d) S4Ps.

(1) SAPs must report to the Clearinghouse for each driver who has completed the return-
to-duty process in accordance with 49 CFR part 40, subpart O, the following information:

(i) SAPs name, address, and telephone number;
(i) Driver’s name, date of birth, and CDL number and State of issuance;
(iii) Date of the initial substance-abuse-professional assessment; and

(iv) Date the SAP determined that the driver demonstrated successful compliance
as defined in 49 CFR part 40, subpart O, and was eligible for return-to-duty
testing under 382.

(2) SAP must report the information required by paragraphs (d)(1)(i) through (iii) of this
section by the close of the business day following the date of the initial substance abuse
assessment, and must report the information required by paragraph (d)(1){(iv) of 382.703
by the close of the business day following the determination that the driver has completed
the return-to-duty process.

(e) Reporting truthfully and accurately. Every person or entity with access must report truthfully
and accurately to the Clearinghouse and is expressly prohibited from reporting information he or
she knows or should know is false or inaccurate.
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Prospective/Current
Employer of CDL

Driver

— An alcoﬁo[ confirmation fest with a concen“frahon of 0.04 or higher
— Refusal to test (alcohol) as specified in 49 CFR 40.261
— Refusal to test {drug) not requiring a determination by the MRO as specified in 49 CFR

4019
— Actual knowledge, as defined in 49 CFR 382.107, that a driver has used alcohol on duty, used
alcohal within four hours of coming on duty, used alcohol prior to post-accident testing, or has used a
controlled substance.
— Negative return-to-duty test results {drug and alcohol testing, asapplicable)

— Completion of follow-up testing

Service Agent acling
on behalf of Current
Employer of CDL

Driver

~— An alcohol confirmation test with a cancentration of 0.04 orhigher
— Refusal to test (alcohol) as specified in 49 CFR 40,261
— Refusal to fest (drug) not requiring a determination by the MRO as specified in 48 CFR
40.191
— Actual knowledge, as defined in 49 CFR 382.107, that a driver has used alcohot on duty, used
alcohol within four hours of coming on duty, used alcohol prior to post-accident testing, or has used a
controfled substance.
— Negative return-to-duty test results (drug and alcohol testing, asapplicable)

— Completion of follow-up testing

MRO

— Verified positive, adulterated, or substituted drug test result
— Refusal to test (drug) requiring a determination by the MRO as specified in 49 CFR 40.194

SAP

— |dentification of driver and date the initial assessment wasinitiated
— Sugccessful completion of treatment and/or education and the determination of eligibifity for

return-to-duty testing

NOTICE TO DRIVERS OF ENTRY, REVISION, REMOVAL, OR RELEASE OF
INFORMATION 382.707

(a) FMCSA must notify a driver when information concerning that driver has been added to,
revised, or removed from the Clearinghouse.

(b) FMCSA must notify a driver when information concerning that driver has been released from
the Clearinghouse to an employer and specify the reason for the release.

(c) Drivers will be nofified by letter sent by U.S. Mail to the address on record with the State
Driver Licensing Agency that issued the driver’s commercial drivet’s license. Exception: A
driver may provide the Clearinghouse with an alternative means or address for notification,
including electronic mail.
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DRIVERS’ ACCESS TO INFORMATION IN THE, CLEARINGHOUSE 382.709

A driver may review information in the Clearinghouse about himself or herself, except as
otherwise restricted by law or regulation. A driver must register with the Clearinghouse before
accessing his or her information.

CLEARINGHOUSE REGISTRATION 382.711

(a) Clearinghouse registration required. Each employer and service agent must register with the
Clearinghouse before accessing or reporting information in the Clearinghouse.

(b) Employers.
(1) Employer Clearinghouse registration must include:
(i} Name, address, and telephone number;

(i) USDOT number, except if the registrant does not have a USDOT Number, it
may be requested to provide other information to verify identity; and

(iii) Name of the person(s) the employer authorizes to report information to or
obtain information from the Clearinghouse and any additional information
FMCSA needs to validate his or her identity.

(2) Employers must verify the names of the person(s) authorized under paragraph
(b)(1)(1ii) of this section annually.

(3) Identification of the C/TPA or other service agent used to comply with the
requirements of this part, if applicable, and authorization for the C/TPA to query or report
information to the Clearinghouse. Employers must update any changes to this
information within 10 days.

(c) MROs and SAPs. Each MRO or SAP must provide the following to apply for Clearinghouse
registration:

(1) Name, address, telephone number, and any additional information FMCSA needs to
validate the applicant’s identity;

(2) A certification that the applicant’s access to the Clearinghouse is conditioned on his
or her compliance with the applicable qualification and/or training requirements in 49
CER part 40; and

(3) Evidence of required professional credentials to verify that the applicant currently
meets the applicable qualification and/or training requirements in 49 CFR part 40.

(d) C/TPAs and other service agents. Each consortium/third party administrator or other service
agent must provide the following to apply for Clearinghouse registration:

(1) Name, address, telephone number, and any additional information FMCSA needs to
validate the applicant’s identity; and

(2) Name, title, and telephone number of the person(s) authorized to report information to
and obtain information from the Clearinghouse.
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(3) Each C/TPA or other service agent must verify the names of the person(s} authorized
under paragraph (d)(2) of 382.711 annually.

DURATION, CANCELLATION, AND REVOCATION OF ACCESS 382,713
(a) Term. Clearinghouse registration is valid for 5 years, unless cancelled or revoked.

(b) Cancellation. FMCSA will cancel Clearinghc;use registrations for anyone who has not
queried or reported to the Clearinghouse for 2 years. '

(c) Revocation. FMCSA has the right to revoke the Clearinghouse registration of anyone who
fails to comply with any of the prescribed rights and restrictions on access to the Clearinghouse,
including but not limited to, submission of inaccurate or false information and misuse or
misappropriation of access rights or protected information from the Clearinghouse and failure to
maintain the requisite qualifications, certifications and/or training requirements as set forth in
part 40 of this title.

AUTHORIZATION TO ENTER INFORMATION INTO THE CLEARINGHOUSE
382,717

(a) C/TP4s. No C/TPA or other service agent may enter information into the Clearinghouse on
an employet’s behalf unless the employer designates the C/TPA or other service agent.

(b) SAPs. A driver must designate a SAP before that SAP can enter any information about the
driver’s return-to-duty process into the Clearinghouse.

PROCEDURES FOR CORRECTING INFORMATION IN THE DATABASE 382.17
(a) Petitions limited to inaccurately reported information. -

(1) Under this section, petitioners may challenge only the accuracy of information
reporting, not the accuracy of test results or refusals.

(2) Exceptions.

(i) Petitioners may request that FMCSA remove from the Clearinghouse an
employer’s report of actual knowledge that the driver received a traffic citation
for driving a commercial motor vehicle while under the influence of alcohol or
controlled substances if the citation did not result in a conviction. For the
purposes of this section, conviction has the same meaning as used in 49 CFR part
383.

(i) Petitioners may request that FMCSA remove from the Clearinghouse an
employer’s report of actual knowledge (other than as provided for in paragraph
(a)(2)()) of this section) if that report does not comply with the reporting
requitements in § 382.705(b)(5).

(iii) Petitioners may request that FMCSA remove from the Clearinghouse an
employer’s report of a violation under 49 CFR 40.261(a)(1) or 40.191(a)(1) if that
report does not comply with the reporting requirements in § 382.705(b)(3).

(b) Petition. Any driver or authorized representative of the driver may submit a petition to the
FMCSA contesting the accuracy of information in the Clearinghouse. The petition must include:
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(1) The petitioner’s name, address, telephone number, and CDL number and State of
issuance;

(2) Detailed description of the basis for the allegation that the information is not accurate;
and

(3) Evidence supporting the allegation that the information is not accurate. Failure to
submit evidence is cause for dismissing the petition.

(c) Submission of petition. The petitioner may submit his/her petition electronically through the
Clearinghouse or in writing to: Federal Motor Carrier Safety Administration, Office of
Enforcement and Compliance, Attention: Drug and Alcohol Program Manager, 1200 New Jersey
Avenue SE, Washington, D.C. 20590.

(d) Notice of decision. Within 45 days of receiving a complete petition, FMCSA will inform the
driver in writing of its decision to remove, retain, or correct the information in the database and
provide the basis for the decision.

(e) Request for expedited treatment.

(1) A driver may request expedited treatment to correct inaccurate information in his or
her Clearinghouse record under paragraph (a)}(1) of this section if the inaccuracy is
currently preventing him or her from performing safety-sensitive functions, or to remove
employer reports under paragraph (a)(2) of this: section if such reports are currently
preventing him or her from performing safety- sensitive functions. This request may be
included in the original petition or as a separate document.

(2) If FMCSA grants expedited treatment, it will subsequently inform the driver of its
decision in writing within 14 days of receipt of a complete petition.

() Administrative review.

(1) A driver may request FMCSA to conduct an administrative review if he or she
believes that a decision made in accordance with paragraph (d) or (e) of this section was
in error.

(2) The request must prominently state at the top of the document: “Administrative
Review of Drug and Alcohol Clearinghouse Decision” and the driver may submit his/her
request electronically through the Clearinghouse or in writing to the Associate
Administrator for Enforcement (MC-E), Federal Motor Carrier Safety Administration,
1200 New Jersey Ave., SE., Washington, DC 20590,

(3) The driver’s request must explain the error he or she believes FMCSA committed and
provide information and/or documents to support his or her argument.

(4) FMCSA will complete its administrative review no later than 30 days after receiving
the driver’s request for review. The Associate Administrator’s decision will constitute the
final Agency action.

(g) Subsequent notification to employers. When information is comected or removed in
accordance with this section, or in accordance with 49 CFR part 10, FMCSA will notify any
employer that accessed the incorrect information that a correction or removal was made.
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AVAILABILITY AND REMOVAL OF INFORMATION 382.719

(a) Driver information not available. Information about a driver’s drug or alcohol violation will
not be available to an employer conducting a query of the Clearinghouse after all of the
following conditions relating to the violation are satisfied:

(1) The SAP reports to the Clearinghouse the information required in § 382.705(d);

(2) The employer reports to the Clearinghouse that the driver’s return-to-duty test results
are negative;

(3) The driver’s cuirent employer reports that the driver has successfully completed all
follow-up tests as prescribed in the SAP report in accordance with §§ 40.307, 40.309, and
40.311 of this title; and

(4) Five years have passed since the date of the violation determination.

(b) Driver information remains available. Information about a particular driver’s drug or alcohol
violation will remain available to employers conducting a query until all requirements in
paragraph (a) of this section have been met.

(c) Exceptions.

(1) Within 2 business days of granting a request for removal pursuant to §
382.717(a)(2)(i), FMCSA will remove information from the Clearinghouse.

(2) Information about a particular driver’s drug or alcohol violation may be removed in
accordance with § 382.717(a)(2)(ii) and (iil) or in accordance with 49 CFR part 10.

(d) Driver information remains available. Nothing in this part shall prevent FMCSA from using
information removed under this section for research, auditing, or enforcement purposes.

FEES 382.721

FMCSA may collect a reasonable fee from entities required to query the Clearinghouse.
Exception: No driver may be required to pay a fee to access his or her own information in the
Clearinghouse.

UNAUTHORIZED ACCESS OR USE PROHIBITED 382.723

(a) Except as expressly authorized in this subpart, no person or entity may access the
Clearinghouse. No person or entity may share, distribute, publish, or otherwise release any
information in the Clearinghouse except as specifically authorized by law. No person may report
inaccurate or misleading information to the Clearinghouse.

(b) An employer’s use of information received from the Clearinghouse is limited to determining
whether a prohibition applies to a driver performing a safety-sensitive function with respect to a
commercial motor vehicle. No employer may divulge or permit any other person or entity to
divulge any information from the Clearinghouse to any person or entity not directly involved in
determining whether a prohibition applies to a driver performing a safety-sensitive function with
respect to a commercial motor vehicle.
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¢) Violations of this section are subject to civil and criminal penalties in accordance with
applicable law, including those set forth at § 382.507.

(d) Nothing in this part shall prohibit FMCSA from accessing information about individual
drivers in the Clearinghouse for research, auditing, or enforcement purposes.

ACCESS BY STATE LICENSING AUTHORITIES 382.725

(a) In order to determine whether a driver is qualified to operate a commercial motor vehicle, the
chief commercial driver’s licensing official of a State must obtain the driver’s record from the
Clearinghouse if the driver has applied for a commercial driver’s license from that State.

(b} By applying for a commercial driver’s license, a driver is deemed to have consented to the
release of information from the Clearinghouse in accordance with this section.

(c) The chief commercial driver’s licensing official’s use of information received from the
Clearinghouse is limited to determining an individual’s qualifications to operate a commercial
motor vehicle. No chief driver’s licensing official may divulge or permit any other person or
entity to divulge any information from the Clearinghouse to any person or entity not directly
involved in determining an individual’s qualifications to operate a commercial motor vehicle.

(d) A chief commercial driver’s licensing official who does not take appropriate safeguards to
protect the privacy and confidentiality of information obtained under this section is subject to
revocation of his or her right of access under this section.

PENALTIES 382.727

An employer, employee, MRO, or service agent who violates any provision of this subpart shall
be subject to the civil and/or criminal penalty provisions of 49 U.S.C. 521(b)(2)(C).

INVESTIGATION AND INQUIRIES 391.23

(e) (4) As of January 6, 2023, employers subject to § 382.701(a) of § 382 must use the Drug and
Alcohol Clearinghouse to comply with the requirements of this section with respect to FMCSA-
regulated employers.

(i) Exceptions.

(A) If an applicant who is subject to follow-up testing has not successfully
completed all follow-up tests, the employer must request the applicant’s
follow-up testing plan directly from the previous employer in accordance
with § 40.25(b)(5) of Part 40.

(B) If an applicant was subject to an alcohol and controlled substance
testing program under the requirements of a DOT mode other than
FMCSA, the employer must request alcohol and controlled substances
information required under this section directly from those employers
regulated by a DOT mode other than FMCSA.

(i1) [Reserved]
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(f) (1) A prospective motor carrier employer must provide to the previous employer the driver's
consent meeting the requirements of § 40.321(b) of Part 40 for the release of the information in
paragraph (e) of 391.23. If the driver refuses to provide this consent, the prospective motor
carrier employer must not permit the driver to operate a commercial motor vehicle for that motor
cariier.

(2) If a driver refuses to grant consent for the prospective motor carrier employer to quety the

Drug and Alcohol Clearinghouse in accordance with paragraph (e)}4) of 391.23, the prospective
motor carrier employer must not permit the driver to operate a commercial motor vehicle.
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Appendix A

The Borough of Dumont Commercial Motor
Vehicle Driver's Certificate of Compliance With
DOT Cell-Phone/Texting Bans

MOTOR CARRIERS: The restrictions in 49 CFR Part 392 on using a mobile
telephone or texting while driving apply to every operator of a "commercial motor
vehicle" as defined in Section 390.5, including interstate vehicles weighing or
rated at 10,001 pounds or more, vehicles placarded for hazardous materials, and
certain vehicles designed or used for more than 8 passengers (including the
driver). In-state operations of vehicles placarded for hazardous materials are also
subject to the restrictions. Other in-state-only operations may also be subject,
depending on state rules.

DRIVERS: Part 392 of the Federal Motor Carrier Safety Regulations contains
restrictions on texting and the use of hand-held mobile telephones while driving a
commercial motor vehicle (CMV), including the following:

e Texting ban (392.80): You may not manually enter text info or read text from
an electronic device while driving a CMV. This includes e-mailing, text
messaging, using the internet, pressing more than one button to start or end a
phone call, or any other form of text retrieval or entry for communication
purposes.

o Hand-held cell-phone ban (392.82): You are prohibited from using a hand-
held cell phone while driving a CMV. This includes talking on a phone while
holding it in your hand (including push-to-talk), pressing more than a single
button to dial or answer a cell phone, or leaving your normal, seated driving
position to reach for a cell phone.

Except as prohibited under the Borough policy, you are allowed to use a hands-
free phone, a CB radio, a navigation system, a two-way radio, a music player, or a
fleet management system for purposes other than texting. Texting and hand-held
cell-phone use are only allowed if you need to contact emergency services or if
you have stopped in a safe location off the road.

Penalties (383.51, 391.15, 49 CFR 386): CDL and non-CDL drivers can be
disqualified for 60 up to 120 days and/or face fines of up to $2,750 for each
violation. The Borough can be fined up to $11,000 for cach violation.

It is understood that the above information is being provided to the employee
in an effort by the Borough to show good faith efforts to achieve compliance
with the above-cited regulations. (49 CFR § 386.81)
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MAYOR
ANDREW LABRUNO

COUNCIL
CAROLE STEWART .
COUNCIIL. PRESIDENT

JMMY CHAE
DAMON ENGLESE
CONOR GORMAN
CARL MANNA
LISA ROSSILLO

MUNICIPAL CLERK
SUSAN CONNELLY

ACKNOWLEDGMENT OF RECEIPT OF BOROUGH OF DUMONT COMMERCIAL
DRIVING LICENSE (CDL} DRUG AND ALCOHOL POLICY

I acknowledge that I have received a copy of the Borough of Dumont Commercial Driving License
(CDL) Drug and Alcohol Policy (the “Policy”). I agree to read it thoroughly. I agree that if there is any
policy or provision in the Policy that I do not understand, I will seek clarification from my supervisor. |
understand that the Policy states the policies of the Borough in effect as of the date of publication and that
the Policy governs my conduct as an employee of the Borough as stated in the Policy. I further understand
that the Borough has the sole discretion to modify any portion of the Policy at any time. In the event of
‘modification of the Policy, I understand that I will receive notification of any such modifications and that
I will be required to acknowledge receipt of any such modification at the time they are made. I further
understand that nothing in this Policy may be construed as creating a promise of future benefits or a
binding contract with the Borough for benefits or for any other purpose.

Date:

Signature:

Print Name:

Department:

BO W, MADISON AVENUE «fQUMONT, NEW JERSEY 07628
TEL: 201-387-B022 « FAX: 201-387-5065
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ABSTAIN
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GORMAN /
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TOTALS é
Offered by: gf@%@

Seconded by: Rsfe . 00s

Certified as a true copy of a Resolution adopted by the Borough of Dumont on above

date at a Regular Meeting by:/(li,u’j&ﬁ\ é"“%

Resolution No,
Date:

Page:

Subject:
Purpose:
Dollar Amount:

Prepared By:

February 4, 2020

1of2

Closed Session

Authorization to Enter

Susan Connelly, RMC

Susan Connelly, RMC, Municipal Clerk

Borough of Dumont, Bergen County, New Jersey

CLOSED SESSION

WHEREAS, the Open Public Meetings Act, P.1.. 1975, Chapter 231 permits the exclusion of the
public from a meeting in certain circumstances; and

WHEREAS, this public body is of the opinion that such circumstances presently exist; and

WHEREAS, the Governing Body wishes to discuss:

Potential Litigation-Asplint

Negotiations




WHEREAS, minutes will be kept and once the matter involving the confidentiality of the above
no longer requires that confidentiality, then the minutes can be made public.

BE IT RESOLVED, that the public be excluded from this meeting,
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